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Notice  of  Proposed  Rule  Making 

The  Department  of  Transportation 
(DOT)  is  considering  the  addition  of  a 
new  Part  23  to  the  Regulations  of  the 
Office  of  the  Secretary  of  Transporta¬ 
tion.  as  provided  below.  The  purpose 
of  the  proposed  new  part  is  to  set 
forth  the  Department’s  civil  rights 
contract  compliance  program.  In  part, 
the  proposed  regulation  would  imple¬ 
ment  the  regulations  and  orders  of  the 
Secretary  of  Labor  adopted  under  Execu¬ 
tive  Order  11246  (30  F.R.  12319),  as 
amended  by  Executive  Order  11375  (32 
F.R.  14303),  which  require  the  inclusion 
of  an  Equal  Opportunity  Clause  in  Fed¬ 
eral  contracts,  federally  assisted  con¬ 
struction  contracts,  and  subcontracts 
thereunder.  In  accordance  with  national 
policy  and  Constitutional  prohibitions 
against  discrimination  and  the  DOT 
Act  (80  Stat.  931,  49  U.S.C.  1651),  the 
proposed  regulation  would  also  establish 
equal  employment  opportunity  require¬ 
ments  for  grant  recipients  and  federally 
assisted  supply  contractors  and  sub¬ 
contractors. 

An  informal  draft  of  a  proposed  DOT 
order  on  the  same  subject  was  distrib¬ 
uted  to  certain  industry.  State,  and 
minority  group  representatives  in  June 
1969.  All  comments  received  thereon 
have  been  carefully  considered  in  the 
preparation  of  the  proposed  new  part. 
Although  rule-making  with  respect  to 
public  contracts,  grants,  and  internal 
management  is  exempted  from  the  pro¬ 
cedural  requirements  of  section  553  of 
title  5,  United  States  Code,  the  Depart¬ 
ment  has  decided  to  issue  a  public  regu¬ 
lation  through  public  rulemaking  pro¬ 
cedures  rather  than  to  issue  an  internal 
Departmental  order,  because  the  pro¬ 
posal  affects  the  general  public  as  well  as 
direct  Government  and  federally  assisted 
contractors,  subcontractors,  and  grant 
recipients. 

The  proposal  would  establish  a  num¬ 
ber  of  innovations  in  the  Department's 
contract  compliance  program.  The  most 
important  of  these  are  as  follows: 

A  grant  recipient’s  employment  pol¬ 
icies  and  practices  are  now  subject 
to  the  Equal  Opportunity  Clause  re¬ 
quired  by  Executive  Order  11246,  as 


amended,1  only  if  the  grant  involves  a 
federally  assisted  construction  contract 
and  the  recipient  himself  participates  in 
the  construction  work.  The  proposal 
would  extend  the  Equal  Opportunity 
Clause  to  a  recipient’s  employment 
policies  and  practices  whether  or  not  any 
of  the  contracts  involved  are  for  con¬ 
struction  work.  Similarly,  the  employ¬ 
ment  policies  and  practices  of  a  supplier 
under  a  grant  agreement  are  now  sub¬ 
ject  to  the  Equal  Opportunity  Clause 
only  if  the  supplier  is  a  subcontractor  to 
a  federally  assisted  construction  con¬ 
tractor  or  subcontractor.  The  proposal 
would  require  equal  opportunity  compli¬ 
ance  by  suppliers  who  are  either  con¬ 
tractors  or  subcontractors  with  the  re¬ 
cipient,  regardless  of  whether  the  grant 
agreement  involves  any  construction 
work. 

Aside  from  this  extension  of  equal 
opportunity  coverage,  the  proposed  regu¬ 
lation  would  supplement  the  standard 
Equal  Opportunity  Clause  in  certain 
cases  with  an  Affirmative  Action  Special 
Provision.  This  Special  Provision,  set 
forth  in  Appendix  I  of  the  proposed 
regulation,  would  apply  to  nonexempt,2 
direct  or  federally  assisted,  DOT  con¬ 
tracts  and  nonexempt  DOT  grant  agree¬ 
ments  with  respect  to  which  the  Depart¬ 
ment  anticipates  having  equal  opportu¬ 
nity  compliance  responsibilities.  It  would 
also  apply  to  nonexempt  subcontracts 
for  construction  work  let  by  direct  or 
federally  assisted  DOT  contractors.3 


1  The  Equal  Opportunity  Clause  provides  in 
part:  “The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for  em¬ 
ployment  because  of  race,  color,  religion, 
sex,  or  national  origin.  The  contractor  will 
take  affirmative  action  to  ensure  that  appli¬ 
cants  are  employed,  and  that  employees  are 
treated  during  employment,  without  regard 
to  their  race,  color,  religion,  sex  or  national 
origin  *  *  The  clause  also  requires, 
among  other  things,  that  the  contractor 
“comply  with  all  provisions  of  Executive 
Order  11246  of  September  24,  1965,  and  of 
the  rules,  regulations,  and  relevant  orders 
of  the  Secretary  of  Labor.” 

3  The  proposed  regulation  would  apply  the 
exemptions  from  the  Equal  Opportunity 
Clause  now  provided  in  the  regulations  of 
the  Secretary  of  Labor,  including,  for  ex¬ 
ample,  an  exemption  for  contracts  and  sub¬ 
contracts  of  $10,000  or  less,  to  all  contracts, 
subcontracts,  and  grant  agreements  awarded 
under  DOT  auspices. 

“Under  the  regulations  and  orders  of  the 
Secretary  of  Labor,  Federal  agencies  are  not 
necessarily  responsible  for  equal  opportunity 
compliance  under  their  own  contracts,  sub¬ 
contracts,  and  grant  agreements.  In  general, 
the  Department  of  Transportation  has,  and 
would  continue  to  have  under  the  proposed 
new  part,  compliance  responsibilities  with 
respect  to  its  contracts  and  subcontracts  for 
construction  work;  its  grant  agreements 
under  which  the  recipient  participates  in 
construction  work;  and  contracts  and  sub¬ 
contracts  of  all  Federal  agencies  in  the  ship 
and  boat  building  and  repair  (inland  only), 
water  transportation  (inland  only) ,  and  air 
transportation  industries.  Thus,  with  the  ex¬ 
ception  of  nonconstruction  subcontracts  in 


The  Affirmative  Action  Special  Provi¬ 
sion  is  intended  to  spell  out  certain 
aspects  of  the  employer’s  general  affirm¬ 
ative  action  obligation  under  the  Equal 
Opportunity  Clause.  The  Special  Pro¬ 
vision  details  special  commitments 
which  the  Department  believes  will 
be  particularly  helpful  in  promoting 
equal  employment  opportunity.  For 
example,  it  prescribes  in  the  para¬ 
graph  on  recruitment  and  promotion 
that  at  least  one  qualified  minority 
group  candidate  be  considered  for  each 
job  opening,  except  to  the  extent 
that  the  employer  affirmatively  deter¬ 
mines  that  no  such  candidate  exists  .in 
the  potential  applicant  population;  com¬ 
pelling  circumstances  which  could  not 
reasonably  have  been  anticipated  exist, 
making  it  unreasonable  to  delay  filling 
the  opening;  or  the  opening  is  in  a  job 
classification  in  which  the  minority 
group  breakdown  of  employees  currently 
approximates  the  minority  group  break¬ 
down  of  the  total  qualified,  potential  ap¬ 
plicant  population.  Similarity ,  in  the 
paragraph  on  minority  group  enterprises 
the  employer  is  required  to  solicit  offers 
for  certain  contracts  or  subcontracts 
from  those  concerns,  except  to  the  extent 
that  he  affirmatively  determines  that  mi¬ 
nority  group  enterprises  capable  of  satis¬ 
factorily  performing  the  contract  or  sub¬ 
contract  do  not  exist  within  a  reasonable 
area  of  solicitation  or  that  compelling 
circumstances  which  could  not  reason¬ 
ably  have  been  anticipated  exist,  making 
it  unreasonable  to  delay  the  award.  The 
employer  is  required  to  keep  a  record  of 
each  affirmative  determination  he  makes 
under  the  Special  Provision,  indicating 
the  basis  therefor. 

In  addition,  the  Affirmative  Action 
Special  Provision  provides,  in  accordance 
with  a  Department  of  Labor  policy  (see, 
e.g.,  the  Order  of  the  Secretary  of  Labor, 
“Washington  Plan,”  issued  on  June  1, 
1970,  section  VI) ,  that  the  employer  is 
bound  to  assure  compliance  with  all  equal 
opportunity  obligations  regardless  of  any 
delegation  of  authority  to  another  person 
or  organization,  including  a  union.  The 
Special  Provision  also  provides  that  the 
employer  is  responsible  fOr  promptly  tak¬ 
ing  and  completing  corrective  action 
whenever  any  violation  of  his  equal  op¬ 
portunity  obligations  comes  to  his  atten¬ 
tion.  “Corrective  action”  is  defined  gen¬ 
erally  to  mean  action  to  correct,  compen¬ 
sate  for,  and  remedy  each  violation  "hi 


one  of  those  industries,  the  Affirmative 
Action  Special  Provision  is  intended  to  apply 
to  all  nonexempt  DOT  contracts,  subcon¬ 
tracts,  and  grant  agreements  with  respect  to 
which  the  Department  has  compliance  re¬ 
sponsibilities.  The  reason  for  the  exception 
is  to  ease  the  burden  of  DOT  contractors 
and  subcontractors  in  identifying  subcon¬ 
tracts  in  which  the  Affirmative  Action  Spe¬ 
cial  Provision  is  to  be  included.  Neverthe¬ 
less,  those  subcontracts  would  be  the  vast 
majority  of  DOT  subcontracts  with  respect 
to  which  the  Department  has  compliance 
responsibilities. 
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full  and  includes  the  payment  of  back 
pay  in  the  case  of  intentional  discrim¬ 
ination. 

Although  the  Affirmative  Action  Spe¬ 
cial  Provision  would  be  in  addition  to 
other  applicable  equal  opportunity  obli¬ 
gations,  it  would  not  appear  to  be  unduly 
burdensome  on  any  employer.  The  Spe¬ 
cial  Provision,  in  large  measure,  merely 
spells  out  what  is  already  required  pur¬ 
suant  to  the  Equal  Opportunity  Clause. 
This  is  true  for  example,  of  the 
validation  rules  for  qualification  re¬ 
quirements,  tests,  and  other  selection 
techniques.  Compare  paragraph  (d) 
of  Attachment  I  with  the  Order  of 
the  Secretary  of  Labor,  “Employment 
Tests  by  Contractors  and  Subcon¬ 
tractors,”  issued  on  September  24,  1968 
(33  F.R.  14392).  Furthermore,  for  con¬ 
tractors  and  subcontractors  who  have 
50  or  more  employees  and  a  nonexempt 
contract  or  subcontract  of  $50,000  or 
more,  the  Special  Provision,  to  a  signifi¬ 
cant  extent,  simply  makes  mandatory 
certain  of  the  techniques  which  are  cur¬ 
rently  suggested  by  the  Department  of 
Labor  for  the  development  of  required 
affirmative  action  programs.  This  is  the 
case,  for  instance,  with  the  requirement 
that  a  record  be  kept  of  the  name  and 
minority  group  identification  of  each  mi¬ 
nority  group  employee  who  is  passed  over 
for  promotion,  the  date  thereof,  and  the 
reasons  therefor.  Compare  paragraph 
(h)(1)  (v)  of  Appendix  I  with  Title  41, 
Code  of  Federal  Regulations,  §  60-2.25 
(f)  (5) .  It  would  appear  that  techniques 
such  as  this  should  be  uniformly  appli¬ 
cable  to  each  employer  subject  to  the 
Affirmative  Action  Special  Provision,  re¬ 
gardless  of  the  number  of  his  employees 
or  the  amount  of  his  contracts  or  subcon¬ 
tracts.  In  general,  the  burden  of  compli¬ 
ance  for  all  equal  opportunity  obligations 
varies  with  the  number  of  the  employer’s 
facilities  or  construction  sites,  employees, 
and  job  openings  and  thus  would  seem  to 
be  automatically  commensurate  with  his 
size. 

Another  important  aspecu  of  the  pro¬ 
posed  new  part  is  the  requirement  that 
a  nonexempt  contract  or  grant  agree¬ 
ment  may  not  be  awarded  to  any  person 
unless  he  (as  well  as  any  person  to  whom 
he  is  contractually  obligated  or  other¬ 
wise  committed  to  award  a  nonexempt 
subcontract  or  contract)  is  first  deter¬ 
mined  to  be  responsible  from  an  equal 
opportunity  standpoint.  Responsibility 
determinations  are  a  standard  procure¬ 
ment  technique  to  reduce  waste  and  in¬ 
efficiency  by  assuring  that  the  Govern¬ 
ment  does  not  do  business  with  those 
who  are  not  able  to  perform.  In  requir¬ 
ing  responsibility  determinations  for  di¬ 
rect  Government  contracts,  the  Federal 
Procurement  Regulations  currently  in¬ 
clude  a  condition  that  the  prospective 
contractor  must  “[alppear  to  be  able  to 
conform  to  the  requirements  of  the  Equal 
Opportunity  Clause  *  *  FPR  §  1- 
1.310-5(a)  (5)  (2d  Ed.,  Amendment  No. 
10,  1965) .  The  Department  of  Labor  reg¬ 
ulations  pursuant  to  Executive  Order 
11246,  as  amended,  similarly  establish 
an  equal  opportunity  responsibility  de¬ 
termination  procedure  for  nonexempt  di¬ 
rect  supply  contracts.  See  Title  41,  Code 


of  Federal  Regulations,  §§  60-1. 20(d)  and 
60-2.2.  The  innovations  of  the  proposed 
regulation  in  this  regard  are  to  provide 
criteria  emphasizing  and  elaborating  on 
the  prospective  contractor’s,  subcon¬ 
tractor’s,  or  recipient’s  ability  to  comply 
with  his  proposed  equal  opportunity  obli¬ 
gations  and  to  apply  those  criteria  to 
federally  assisted  as  well  as  direct  pro¬ 
curements.4  The  specific  criteria  proposed 
are  adapted  from  the  standards  now 
used  under  the  Federal  Procurement 
Regulations  and  the  Armed  Services  Pro¬ 
curement  Regulation  to  evaluate  respon¬ 
sibility  in  general. 

The  responsibility  determination  pro¬ 
cedures  established  in  the  proposed  reg¬ 
ulation  would  apply  in  the  case  of  for¬ 
mally  advertised  procurements  after  bid 
opening  and  before  contract  award,  but 
they  would  not  constitute  a  “preaward” 
review  program  of  the  kind  which  the 
Comptroller  General  has  stated  to  be 
contrary  to  competitive  bidding  prin¬ 
ciples.  See  48  Comp.  Gen.  326  (1968) ; 
47  Comp.  Gen.  666  (1968).  The  proposed 
regulation  expressly  provides  that  a  re¬ 
sponsibility  determination  may,  not  be 
used  to  impose  any  equal  opportunity  re¬ 
quirement  as  a  condition  precedent  to 
the  award  of  a  formally  advertised  con¬ 
tract,  or  subcontract  thereunder,  in  ad¬ 
dition  to  the  equal  opportunity  obliga¬ 
tions  specifically  set  forth  in  the 
invitation  for  bids. 

Another  innovation  of  the  proposed 
new  part  is  the  adoption  of  an  enforce¬ 
ment  procedure  for  nonexempt  DOT 
grant  agreements,  nonexempt  direct 
DOT  contracts  with  respect  to  which  the 
Department  anticipates  having  com¬ 
pliance  responsibilities,  and  nonexempt 
subcontracts  for  construction  work  let  by 
direct  DOT  contractors.  The  new  tech¬ 
nique,  set  out  in  the  Corrective  Action 
Special  Provision  and  paragraph  (b)  of 
the  Recipient  Special  Provision  in  Ap¬ 
pendices  II  and  III  respectively  of  the 
proposed  regulation,  would  thus  apply  to 
contracts,  subcontracts,  and  grant  agree¬ 
ments  which  contain  the  Affirmative 
Action  Special  Provision  with  two  ex¬ 
ceptions.  It  would  apply  to  nonexempt 
grant  agreements  even  if  they  are  not 
subject  to  DOT  compliance  supervision 
and,  therefore,  do  not  contain  that  Spe¬ 
cial  Provision.  This  is  because  of  the 
Department’s  interest  in  the  enforce¬ 
ment  of  certain  obligations  which  would 
be  required  of  all  nonexempt  recipients 
under  the  proposed  regulation.  See  para¬ 
graphia)  of  the  Recipient  Special  Pro¬ 
vision  in  Appendix  III.  On  the  other 
hand,  the  new  procedure  would  not  gov¬ 
ern  any  federally  assisted  contract  or 
subcontract,  including  those  containing 
the  Affirmative  Action  Special  Provision, 
because  it  would  appear  that  the  new 
technique  should  be  tested  before  its 


1  The  Department  of  Labor  responsibility 
determination  procedures  formerly  applied  to 
both  federally  assisted  and  direct  procure¬ 
ments.  See  Title  41,  Code  of  Federal  Regula¬ 
tions,  §60-1.6(d).  Although  that  has  now 
been  changed,  see  35  F.R.  10660  (July  1, 1970) , 
it  would  appear  that  the  technique  is  still 
desirable  for  both  kinds  of  procurements 
under  DOT  auspices. 


suitability  for  federally  assisted  con¬ 
tracts  and  subcontracts  is  determined. 
The  proposed  regulation  directs  the  De¬ 
partmental  Director  of  Civil  Rights  to 
prepare  a  report  for  the  Secretary  on  the 
effectiveness  of  the  new  procedure  and 
the  feasibility  and  desirability  of  ex¬ 
tending  it  to  those  procurements. 

The  new  procedure  is  patterned  after 
the  standard  “Changes,”  “Default,”  and 
“Disputes”  clauses.  Compare  the  Correc¬ 
tive  Action  Special  Provision  and  para¬ 
graph  (b)  of  the  Recipient  Special  Provi¬ 
sion  with  Federal  Procurement  Regula¬ 
tions,  §§  1-16.90 1-23A  and  1-16.901-32 
(2d  Ed.,  Amendments  Nos.  74  and  76, 
1970),  Under  existing  procedures,  if  a 
violation  of  equal  opportunity  obligations 
is  discovered  as  part  of  a  complaint  in¬ 
vestigation  or  postaward  compliance  re¬ 
view  and  efforts  at  conciliation  are  un¬ 
successful,  the  Government  is  required 
to  provide  the  employer  a  hearing  to  de¬ 
termine  whether  a  violation  has,  in  fact, 
occurred  before  his  contract  or  subcon¬ 
tract  may  be  terminated  for  default.  Un¬ 
der  the  proposed  regulation,  however,  the 
Government  would  be  authorized  to  issue 
to  the  employer  a  direction  to  correct 
EEO  deficiencies  specifying  corrective 
actions  that  he  must  take.  The  employer, 
in  turn,  would  be  obliged  to  obey  the 
direction  on  pain  of  default,  unless  the 
direction  specifies  a  change  not  within 
the  general  scope  of  his  equal  oppor¬ 
tunity  obligations.  However,  he  would  be 
entitled  to  an  equitable  adjustment  for 
any  change  which  is  not  required  by  any 
applicable  law  providing  relief  for  or  re¬ 
quiring  affirmative  action  against  dis¬ 
crimination  in  employment.  He  would 
also  be  entitled  to  a  termination  for  con¬ 
venience  or  an  equitable  adjustment  for 
any  termination  made  when  he  was  not 
subject  to  default.  Thus,  rather  than 
having  to  proceed  through  a  lengthy 
hearing  first,  the  Government  under  the 
proposed  regulation  would  be  able  to  ob¬ 
tain  immediate  compliance.  At  the  same 
time,  the  employer  would  be  protected 
by  being  informed  exactly  what  he  must 
do  before  he  may  be  subject  to  default 
and  by  being  entitled  to  compensation 
in  the  event  the  Government  exceeds 
valid  requirements.  Disputes  under  direct 
Government  contracts  and  grant  agree¬ 
ments  with  respect  to  the  new  procedure 
would  generally  be  heard  by  the  DOT 
Board  of  Contract  Appeals. 

Interested  persons  are  invited  to  partic¬ 
ipate  in  the  making  of  the  proposed  reg¬ 
ulation  by  submitting  written  data,  views, 
or  arguments  on  the  matter  discussed  in 
this  Preamble  and  all  other  aspects  of 
the  new  part.  Comments  should  be  sub¬ 
mitted  in  triplicate  to  the  Docket  Clerk, 
Office  of  the  General  Counsel,  Depart¬ 
ment  of  Transportation,  400  Seventh 
Street  SW.,  Washington,  D.C.  20590.  All 
comments  received  by  the  close  of  busi¬ 
ness  on  November  30,  1970,  will  be  con¬ 
sidered  before  action  is  taken  on  the  pro¬ 
posed  regulation.  All  comments  submit¬ 
ted  will  be  available,  both  before  and 
after  the  closing  date  for  comments,  in 
the  Office  of  the  General  Counsel  for 
examination  by  interested  persons. 
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After  a  final  draft  of  the  proposed  reg¬ 
ulation  has  been  prepared,  it  will  be  sub¬ 
mitted  to  the  Department  of  Labor  for 
approval  of  those  provisions  implement¬ 
ing  Executive  Orders  11246  and  11375  in 
accordance  with  Title  41,  Code  of  Fed¬ 
eral  Regulations,  §60-1.6(c).  Approval 
will  also  be  sought  at  that  time  for  those 
deviations  which  the  innovations  of  the 
new  part  entail  from  the  regulations  and 
orders  of  the  Secretary  of  Labor. 

Issued  in  Washington,  D.C.,  on  Octo¬ 
ber  8,  1970. 

John  A.  Volpe, 
Secretary  of  Transportation. 

Bee. 

23.1  Applicability. 

23.2  Definitions. 

23.3  Required  equal  opportunity  obliga¬ 

tions  for  contracts,  subcontracts, 
and  grant  agreements. 

23.4  Responsibility  determinations. 

23.5  Exemptions  and  debarment. 

23.6  Postaward  compliance  reviews. 

23.7  Complaints. 

23.8  Imposition  of  sanctions. 

23.9  Disputes. 

23.10  Coordination  and  cooperation  among 

DOT  elements  and  other  Federal 
agencies. 

23.11  Delegation  of  responsibility  to  recipi¬ 

ents. 

23.12  Reports  to  Departmental  Director  of 

Civil  Rights  and  the  Director,  OPCC. 

Authority:  The  provisions  of  this  Part  23 
Issued  under  Executive  Order  11246  (30  F.R. 
12319),  Executive  Order  11375  (32  F.R. 

14303),  and  41  CFR  60-1 .6(c);  and  49  TJ.S.C. 
Chapter  23. 

§  23.1  Applicability. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary,  U.S.  Coast  Guard,  Federal 
Aviation  Administration,  Federal  High¬ 
way  Administration,  Federal  Railroad 
Administration,  Urban  Mass  Transporta¬ 
tion  Administration,  National  Highway 
Safety  Bureau,  St.  Lawrence  Seaway  De¬ 
velopment  Corporation,  and  National 
Transportation  Safety  Board. 

(b)  Each  DOT  element  shall  prepare 
implementing  instructions  and  proce¬ 
dures  to  this  part  and  submit  two  copies 
of  them  within  40  days  after  the  date  of 
issuance  of  this  part,  and  any  amend¬ 
ments  thereto,  to  the  Departmental 
Director  of  Civil  Rights  for  approval.  No 
instructions  and  procedures,  or  amend¬ 
ment  thereto,  may  become  effective  until 
approved  by  the  Director.  The  Director 
may  allow  an  exception  to  any  require¬ 
ment  of  this  part:  Provided,  That  the  ap¬ 
proval  of  the  Director,  Office  of  Federal 
Contract  Compliance  (OFCC),  is  ob¬ 
tained  when  the  exception  is  to  a  provi¬ 
sion  implementing  Executive  Order 
11246,  as  amended.  The  Assistant  Secre¬ 
tary  for  Administration  is  responsible  for 
preparing  and  submitting  implementing 
instructions  and  procedures,  or  amend¬ 
ment  thereto,  for  the  Office  of  the 
Secretary. 

§  23.2  Definitions. 

Unless  the  context  requires  otherwise, 
the  following  definitions  apply  in  this 
part: 

“Agreement”  means  a  contract,  sub¬ 
contract,  or  grant  agreement. 

“Applicant”  means  an  applicant  for  a 
grant  agreement.  As  used  in  the  Equal 


Opportunity  Clause,  the  term  means  the 
recipient. 

“Approving  officer”  means  the  officer 
passing  on  an  application  for,  or  super¬ 
vising  a  recipient’s  performance  under,  a 
grant  agreement,  or  that  officer’s 
successor. 

“Cognizant  contracting  or  approving 
officer”  means  the  Federal  Government 
contracting  or  approving  officer  for  the 
bid,  offer,  application,  or  agreement  in 
question. 

“Compliance  agency”  means  the  Fed¬ 
eral  agency  responsible  for  supervising 
compliance  with  equal  opportunity  obli¬ 
gations  under  Federal  Procurement 
Regulations  (FPR)  5  l-12.802(d).  When 
DOT  would  be  compliance  agency,  the 
term  means  the  part  of  the  Department 
named  in  §  23.1(a)  delegated  compliance 
agency  responsibilities  under  §  23.10(b) 
(1). 

“Construction  contract”  means  any 
contract  for  construction  work,  but  does 
not  include  a  supply  contract. 

“Construction  site”  means  the  general 
physical  location  of  any  building,  high¬ 
way,  or  other  real  property  and  any  tem¬ 
porary  location  or  facility  at  which  a 
contractor  or  subcontractor  performs,  or 
meets  a  demand  or  performs  a  function 
relating  to,  any  construction  contract  or 
subcontract  for  construction  work  there¬ 
under. 

“Construction  work”  means  the  con¬ 
struction,  rehabilitation,  alteration,  con¬ 
version,  extension,  demolition,  repair,  or 
other  change  or  improvement  to  a  build¬ 
ing,  highway,  or  other  real  property,  in¬ 
cluding  a  facility  providing  a  utility 
service;  it  also  means  the  supervision, 
inspection,  or  any  other  onsite  function 
incidental  to  the  actual  construction. 

“Contract”  means  any  direct  or  fed¬ 
erally  assisted,  construction  or  sup¬ 
ply,  contract  and  includes  a  contract 
undergoing  modification,  but  does  not  in¬ 
clude  a  contract  in  which  the  parties 
stand  in  the  relationship  of  employer 
and  employee. 

“Contracting  officer”  means  the  offi¬ 
cer  responsible  for  taking,  or  directing 
the  taking,  of  contract  action  with  re¬ 
spect  to  a  bid,  offer,  contract,  or  sub¬ 
contract,  or  that  officer’s  successor. 

“Contractor”  means  any  person  who 
holds  or  has  held  a  contract. 

“Corrective  action”  means  action  to 
correct,  compensate  for,  and  remedy 
each  violation  in  full,  as  specified  in 
paragraph  (g)  of  the  Affirmative  Ac¬ 
tion  Special  Provision  (Appendix  I  of 
this  part). 

“Direct  contract”  means  any  contract 
entered  into  by  the  Federal  Govern¬ 
ment,  but  does  not  include  a  contract  for 
the  sale  of  Government  real  or  personal 
property  or  a  federally  assisted  contract. 

“DOT  element  concerned”  means  any 
part  of  the  Department  named  in  §  23.1 
(a) ,  that  is  responsible  for  making  a  re¬ 
sponsibility  determination,  has  compli¬ 
ance  responsibilities  under  §  23.10  (b) 
or  (c),  or  is  concerned  directly  or  in¬ 
directly  with  performance  of  a  nonex¬ 
empt  agreement  or  proposed  agreement 
by  a  person  whose  compliance  with  his 
equal  opportunity  obligations  or  whose 


responsibility  from  an  equal  opportunity 
standpoint  is  in  question. 

“Employer”  means  any  person  who 
holds  or  has  held  an  agreement. 

“Equal  Opportunity  Clause”  means: 
For  a  direct  contract,  the  clause  provided 
in  Federal  Procurement  Regulations 
(FPR)  §  1-12.803-2;  for  a  federally  as¬ 
sisted  contract,  the  clause  entitled  “Equal 
Opportunity  (Federally  Assisted  Con¬ 
struction)”  in  FPR  §  1-12.803-4 (a),  but 
reentitled  (wherever  referred  to)  to  read 
“Equal  Opportunity  (Federally  As¬ 
sisted)  ’’;  and  for  a  grant  agreement,  the 
clause  provided  in  FPR  §  1-12.803-4,  but 
with  the  clause  in  subsection  (a)  entitled  * 
“Equal  Opportunity  (Federally  Assisted 
Construction)”  reentitled  (wherever  re¬ 
ferred  to)  to  read  “Equal  Opportunity 
(Federally  Assisted)”  and  the  clause  in 
subsection  (b)  revised  to  read: 

The  applicant  further  agrees  that  It  will 
be  bound  by  the  above  Equal  Opportunity 
(federally  assisted)  clause  (not  including 
subsection  (g)  thereof)  with  respect  to  its 
own  employment  practices.  However,  if  the 
applicant  is  a  State  or  local  government, 
the  clause  is  not  applicable  to  any  agency, 
instrumentality,  or  subdivision  of  the  gov¬ 
ernment  which  does  not  participate  in  work 
on  or  under  the  grant  agreement.  For  the 
purpose  of  applying  the  clause  to  the  ap¬ 
plicant,  the  term  “contract”  means  grant 
agreement  and  the  term  “Contractor”  means 
“applicant.” 

“Equal  opportunity  obligations” 
means  all  obligations  incorporated  into 
any  nonexempt  agreement  or  otherwise 
made  binding  pursuant  to  Executive  Or¬ 
der  11246,  as  amended,  or  pursuant  to 
this  part. 

“Federally  assisted  contract”  means 
any  contract  between  a  recipient  and  any 
person  which  is  paid  for  in  whole  or  in 
part  with  funds  obtained  from  the  Fed¬ 
eral  Government  or  borrowed  on  the 
credit  of  the  Federal  Government  or 
which  is  otherwise  undertaken  pursuant 
to  a  Federal  program  involving  a  grant, 
contract,  loan,  insurance,  or  guarantee; 
it  also  means  any  contract  between  a 
recipient  and  any  person: 

(a)  For  the  furnishing,  of  supplies 
(e.g.,  a  purchase  order)  or  services  or 
for  the  use  of  real  or  personal  property 
(e.g.,  a  lease  arrangement),  which  in 
whole  or  in  part  is  necessary  to  the  per¬ 
formance  of  any  one  or  more  of  the 
recipient’s  grant  agreements;  or 

(b)  Under  which  any  of  the  recipient’s 
obligations  under  any  one  or  more  grant 
agreements  is  performed,  undertaken,  or 
assumed. 

The  term  does  not  include  a  direct 
contract. 

“Grant  agreement”  means  a  grant 
agreement  of  Federal  assistance  which 
may  involve  a  nonexempt  federally  as¬ 
sisted  contract,  and  includes  a  grant 
agreement  undergoing  modification. 

“Including”  means  including,  but  not 
limited  to. 

“Minority  group  representation  re¬ 
port”  means  any  report  providing  a 
minority  group  breakdown  as  specified 
in  paragraph  (h)  of  the  Affirmative 
Action  Special  Provision  (Appendix  I  of 
this  part). 
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“Modification”  means  any  change  in 
the  terms  or  conditions  of  an  agree¬ 
ment,  including  a  supplemental  agree¬ 
ment,  amendment,  or  extension. 

“Nonexempt”  means  not  excused  from 
all  requirements  of  applicable  equal  op¬ 
portunity  obligations  under  $  23.5. 

“Person”  means  any  natural  person, 
corporation,  partnership,  proprietorship, 
unincorporated  association,  group,  State 
or  local  government,  and  any  agency, 
instrumentality,  or  subdivision  of  that 
government. 

“Recipient”  means  any  person  who 
holds  or  has  held  a  grant  agreement. 

“Rules,  regulations,  and  orders  of  the 
Secretary  of  Labor”  means  rules,  regu¬ 
lations,  and  relevant  orders  of  the  Secre¬ 
tary  of  Labor,  or  his  designee,  issued 
pursuant  to  Executive  Order  11246,  as 
amended. 

“Secretary”  means  the  Secretary  of 
Transportation. 

“Services”  includes  the  following  serv¬ 
ices:  Utility,  transportation,  research, 
insurance,  training,  and  fund  depositary. 

“Subcontract”  means  any  arrange¬ 
ment  between  a  contractor  or  subcon¬ 
tractor  and  any  person  in  which  the 
parties  do  not  stand  in  the  relationship 
of  employer  and  employee: 

(a)  For  the  furnishing  of  supplies 
(e.g.,  a  purchase  order)  or  services  or 
for  the  use  of  real  or  personal  property 
(e.g.,  a  lease  arrangement),  which  in 
whole  or  in  part  is  necessary  to  the 
performance  of  any  one  or  more  con¬ 
tracts;  or 

(b)  Under  which  any  of  the  contrac¬ 
tor’s  obligations  under  any  one  or  more 
contracts  is  performed,  undertaken,  or 
assumed. 

The  term  includes  a  subcontract  under¬ 
going  modification. 

“Subcontractor”  means  any  person 
who  holds  or  has  held  a  subcontract, 
regardless  of  tier. 

“Supply  contract”  means  any  contract 
for  other  than  construction  work,  in¬ 
cluding  a  contract  for  the  furnishing  of 
supplies  (e.g.,  a  purchase  order)  or  serv¬ 
ices  or  for  the  use  of  real  or  personal 
property  (e.g„  a  lease  arrangement). 

§  23.3  Required  equal  opportunity  obli¬ 
gations  for  contracts,  subcontracts, 
and  grant  agreements. 

(a)  General — (1)  Direct  supply  and 
construction  contracts.  Each  Invitation 
for  Bids,  Request  for  Proposals,  Request 
for  Quotations,  or  other  solicitation  ex¬ 
pected  to  result  in  a  nonexempt  direct 
supply  or  construction  contract  shall 
include  the  appropriate  notice  required 
by  FPR  5  1-12.803-10  (concerning  the 
certification  of  nonsegregated  facilities) , 
the  Equal  Opportunity  Clause,  and,  if 
DOT  or  a  DOT  element  is  expected  to 
have  compliance  responsibilities  for  any 
facility  or  construction  site  of  the  con¬ 
tractor  under  §  23.10  (b)  or  (c).  Appen¬ 
dices  I  and  n  (containing  the  Affirma¬ 
tive  Action  and  Corrective  Action 
Special  Provisions  respectively).  Each 
such  contract  shall  include  the  appro¬ 
priate  clause  concerning  the  certification 
of  nonsegregated  facilities  required  by 
FPR  §  1-12.803-10,  the  Equal  Oppor¬ 


tunity  Clause,  and,  if  Appendices  I  and 
n  were  included  in  the  invitation,  re¬ 
quest,  or  other  solicitation,  the  Affirma¬ 
tive  Action  and  Corrective  Action  Special 
Provisions  in  Appendices  I  and  II 
respectively. 

(2)  Federally  assisted  supply  contracts. 
Each  Invitation  for  Bids,  Request  for 
Proposals,  Request  for  Quotations,  or 
other  solicitation  expected  to  result  in  a 
nonexempt  federally  assisted  supply  con¬ 
tract  shall  include  the  Equal  Opportunity 
Clause  and,  if  DOT  or  a  DOT  element  is 
expected  to  have  compliance  responsi¬ 
bilities  for  any  facility  or  construction 
site  of  the  contractor  under  §  23.10  (b) 
or  (c) ,  Appendix  I  (containing  the 
Affirmative  Action  Special  Provision). 
Each  such  contract  shall  include  the 
Equal  Opportunity  Clause  and,  if  Ap¬ 
pendix  I  was  included  in  the  invitation, 
request,  or  other  solicitation,  the  Af¬ 
firmative  Action  Special  Provision  in 
Appendix  I. 

(3)  Federally  assisted  construction 
contracts.  Each  Invitation  for  Bids,  Re¬ 
quest  for  Proposals,  Request  for  Quota¬ 
tions,  or  other  solicitation  expected  to 
result  in  a  nonexempt  federally  assisted 
construction  contract  shall  include  the 
appropriate  notice  required  by  FPR 
§  1-12.803-10  (concerning  the  certifica¬ 
tion  of  nonsegregated  facilities) ,  the 
Equal  Opportunity  Clause,  and,  if  DOT 
or  a  DOT  element  is  expected  to  have 
compliance  responsibilities  for  any  facil¬ 
ity  or  construction  site  of  the  contractor 
under  §23.10  (b)  or  (c),  Appendix  I 
(containing  the  Affirmative  Action  Spe¬ 
cial  Provision) .  Each  such  contract  shall 
include  the  appropriate  clause  concern¬ 
ing  the  certification  of  nonsegregated 
facilities  required  by  FPR  §  1-12.803-10, 
the  Equal  Opportunity  Clause,  and,  if 
Appendix  I  was  included  in  the  invita¬ 
tion,  request,  or  other  solicitation,  the 
Affirmative  Action  Special  Provision  in 
Appendix  I. 

(4)  Grant  agreements.  Each  nonex¬ 
empt  grant  agreement  shall  include  any 
clause  concerning  the  certification  of 
nonsegregated  facilities  required  by  FPR 
§  1-12.803-10,  the  Equal  Opportunity 
Clause,  the  Recipient  Special  Provision  in 
Appendix  m,  and,  if  DOT  or  a  DOT  ele¬ 
ment  is  expected  to  have  compliance 
responsibilities  for  any  facility  or  con¬ 
struction  site  of  the  recipient  under 
§  23.10  (b)  or  (c),  the  Affirmative  Action 
Special  Provision  in  Appendix  I.  Appli¬ 
cants  shall  be  notified  of  these  obligations 
and  provided  with  copies  of  this  part  and 
Appendices  I  and  ni  as  necessary. 

(5)  Adaptation  of  language  and  incor¬ 
poration  by  reference.  FPR  §§  1-12.803-6 
and  1-12.803-7  apply  to  both  the  Equal 
Opportunity  Clause  and  applicable  Spe¬ 
cial  Provisions,  except  that  the  Depart¬ 
mental  Director  of  Civil  Rights  may  des¬ 
ignate  agreements  other  than  those  men¬ 
tioned  in  §  1-12.803-7  in  which  Special 
Provisions  may  be  incorporated  by 
reference. 

(6)  Incorporation  by  law.  By  opera¬ 
tion  of  Executive  Order  11246,  as 
amended,  and  this  part,  the  Equal  Op¬ 
portunity  Clause  and  appropriate  Special 
Provisions  shall  be  considered  to  be  a 
part  of  every  agreement  which  is  required 


by  or  pursuant  to  the  order,  the  regula¬ 
tions  of  the  Secretary  of  Labor,  or  this 
part  to  include  them,  whether  or  not  they 
are  physically  incorporated  therein. 

(b)  Representations  concerning  the 
filing  of  previously  required  reports.  In 
lieu  of  FPR  §  1-12.805-4 (b),  each  bidder 
or  offeror  for  a  nonexempt  contract  and 
any  person  to  whom  he  is  contractually 
obligated  or  otherwise  committed  to 
award  a  nonexempt  subcontract  there¬ 
under  shall  fill  out  and  sign  a  written 
representation  prior  to  award  substan¬ 
tially  as  follows: 

The  [bidder,  offeror,  or  proposed  subcon¬ 
tractor]  represents  that  be  (1)  (  )  has, 

(  )  has  not,  previously  held  a  nonexempt 

agreement  subject  ,  to  Executive  Orders 
10925,  11114,  or  11246,  as  amended,  or  Part 
23  of  the  Regulations  of  the  Office  of  the 
Secretary  of  Transportation;  (2)  (  )  has, 

(  )  has  not,  filed  all  reports  which  he  has 

been  required  to  file  by  or  pursuant  to  any 
one  of  those  authorities;  and  (3)  (  )  has, 

(  )  has  not,  developed  and  maintained  on 

file  at  each  of  his  establishments  affirmative 
action  programs  which  he  has  been  required 
to  develop  and  maintain  on  file  pursuant  to 
Title  41,  Code  of  Federal  Regulations,  Parts 
60-1  and  60-2. 

(c)  Changes  to  Special  Provisions. 
Any  DOT  element  may  change  Special 
Provisions  as  appropriate  for  a  particu¬ 
lar  kind  of  agreement,  geographical  area, 
or  Federal-aid  or  equal  opportunity 
compliance  program  or  for  a  delegation 
of  responsibility  to  a  recipient  under 
§  23.11,  if  the  proposed  change  is  specifi¬ 
cally  identified  in  the  implementing  in¬ 
structions  and  procedures  of  this  part,  or 
amendment  thereto,  submitted  to  the 
Departmental  Director  of  Civil  Rights 
for  approval  and  the  Director  approves 
thereof.  Each  DOT  element,  in  coordi¬ 
nation  with  the  Departmental  Director 
of  Civil  Rights,  shall  change  Special 
Provisions  as  necessary  to  assure  that 
equal  employment  opportunity  is 
achieved  and  to  accord  with  or  comple¬ 
ment  any  area  special  program  that  the 
Department  of  Labor  may  establish 
under  Executive  Order  11246,  as 
amended.  Any  change  to  Special  Provi¬ 
sions  must  be  made  in  the  invitation  for 
bids  in  a  formally  advertised 
procurement. 

(d)  Review  of  Corrective  Action  Spe¬ 
cial  Provision.  The  Departmental  Di¬ 
rector  of  Civil  Rights  shall  undertake 
and  direct  a  study  of  the  effectiveness 
of  the  Corrective  Action  Special  Provi¬ 
sion  as  a  means  of  enforcement  of  equal 
opportunity  obligations  and  of  the  re¬ 
quirements  for  and  desirability  of  in¬ 
sertion  of  that  Special  Provision  into 
nonexempt  federally  assisted  contracts 
and  subcontracts  thereunder.  Within  18 
months  after  the  date  this  part  is  issued, 
the  Director  shall  report  to  the  Secretary 
the  results  of  that  study  together  with 
any  recommendations  relative  thereto. 

§  23.4  Responsibility  determinations. 

(a)  General.  A  “responsibility  deter¬ 
mination”  is  an  evaluation  made  before 
the  award  of  a  nonexempt  contract  or 
grant  agreement  of  a  prospective  con¬ 
tractor’s,  subcontractor’s,  or  recipient’s 
responsibility  from  an  equal  opportunity 
standpoint.  It  consists  of  an  analysis  of 
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his  ability  to  comply  with  the  equal  op¬ 
portunity  obligations  under  the  pro¬ 
posed  agreement.  The  following  provi¬ 
sions  apply  in  lieu  of  FPR  §§  1-12.803-9 
and  1-12.805-5  (d). 

(b)  Development  of  responsibility 
determination  programs.  As  part  of  the 
implementing  instructions  and  proce¬ 
dures  of  this  part  to  be  submitted  to  the 
Departmental  Director  of  Civil  Rights 
for  approval,  each  DOT  element  shall 
develop  a  program  for  making  respon¬ 
sibility  determinations  in  accordance 
with  the  following  requirements. 

(c)  Award  of  nonexempt  contracts 
and  grant  agreements.  A  nonexempt 
contract  or  grant  agreement  may  not  be 
awarded  to  any  person  unless  the  cog¬ 
nizant  contracting  or  approving  officer 
on  the  advice  of  a  qualified  civil  rights 
specialist  affirmatively  determines  that 
that  person  and  any  person  to  whom  that 
person  is  contractually  obligated  or 
otherwise  committed  to  award  a  non¬ 
exempt  subcontract  or  contract  respec¬ 
tively  are  each  responsible  from  an  equal 
opportunity  standpoint.  If  the  cognizant 
contracting  or  approving  officer  dis¬ 
agrees  with  the  civil  rights  specialist’s 
advice  concerning  the  responsibility  of  a 
particular  person,  a  higher  official  with 
supervisory  responsibilities  over  both  the 
specialist  and  the  officer  concerned  shall 
make  the  final  determination. 

(d)  Criteria  for  responsibility — (1) 
General.  To  qualify  as  responsible  from 
an  equal  opportunity  standpoint,  a  per¬ 
son  must  clearly  be  able  to  comply  with 
the  equal  opportunity  obligations  under 
the  proposed  agreement.  In  particular, 
he  must  have — 

(i)  The  necessary  experience,  orga¬ 
nization,  and  technical  qualifications  to 
comply,  or  the  ability  to  obtain  them 
(acceptable  evidence  of  “ability  to  ob¬ 
tain"  such  experience,  organization,  or 
qualifications  consists  normally  of  a  firm 
commitment  or  arrangement  for  the 
acquisition  thereof) ; 

(ii)  A  satisfactory  record  of  integrity 
and  judgment  in  the  equal  opportunity 
area  (a  person  whose  current  employ¬ 
ment  policies  and  practices  are  seriously 
inconsistent  with  the  equal  opportunity 
obligations  under  the  proposed  agree¬ 
ment  is  presumed,  in  the  absence  of  evi¬ 
dence  to  the  contrary,  to  be  unable  to 
fulfill  this  requirement) ;  and 

(iii)  A  satisfactory  record  of  perform¬ 
ance  of  equal  opportunity  obligations 
under  past  or  current  nonexempt  agree¬ 
ments  (a  person  who  has  been  or  is  se¬ 
riously  deficient  in  equal  opportunity 
performance  under  a  past  or  current 
nonexempt  agreement  is  presumed,  in 
the  absence  of  evidence  to  the  contrary, 
to  be  unable  to  fulfill  this  requirement; 
failure  to  develop  an  acceptable  affirma¬ 
tive  action  program  as  required  is  a 
serious  deficiency) . 

(2)  State  and  local  governments.  If 
the  prospective  contractor,  subcontrac¬ 
tor,  or  recipient  is  a  State  or  local  gov¬ 
ernment  or  an  agency,  instrumentality, 
or  subdivision  thereof,  the  responsibility 
determination  shall  be  based  only  on  the 
ability  of  those  agencies,  instrumentali¬ 
ties,  and  subdivisions  of  the  government 
which  may  reasonably  be  expected  to 


participate  in  work  on  or  under  the  pro¬ 
posed  agreement  to  comply  with  the 
equal  opportunity  obligations  there¬ 
under. 

(3)  Failure  to  submit  previously  re¬ 
quired  reports.  A  person  who  has  not 
filed  a  report  which  he  was  required  to 
file  by  or  pursuant  to  Executive  Order 
10925,  11114,  or  11246,  as  amended,  or 
this  part  is  presumed  not  to  be  respon¬ 
sible  from  an  equal  opportunity  stand¬ 
point  unless  he  submits  the  required 
report  or  another  report  specified  by  the 
Departmental  Director  of  Civil  Rights  or 
the  Director,  OFCC. 

(e»  Information  regarding  responsi¬ 
bility.  The  civil  rights  specialist  shall 
base  his  advice  concerning  the  responsi¬ 
bility  of  a  particular  person  on  sufficient 
information  to  satisfy  himself  whether 
that  person  currently  meets  the  stand¬ 
ards  in  paragraph  (d)  of  this  section. 
That  information  should  include  at  least: 
Information  from  the  prospective  con¬ 
tractor,  subcontractor,  or  recipient,  in¬ 
cluding  data  contained  in  the  bid  or 
proposal  and  other  written  statements, 
such  as  the  representation  required  by 
§  23.3(b)  and  minority  group  represen¬ 
tation  reports;  other  existing  informa¬ 
tion  within  the  DOT  element  concerned, 
including  the  list  of  debarred  employers 
(see  5  23.5(b)),  postaward  compliance 
review  documentation,  and  other  records 
concerning  past  performance;  and  in¬ 
formation  from  each  compliance  agency 
having  responsibility  for  one  or  more  of 
the  prospective  contractor’s,  subcontrac¬ 
tor’s,  or  recipient’s  facilities  or  construc¬ 
tion  sites.  If  it  is  necessary  to  obtain 
additional  responsibility  information,  the 
civil  rights  specialist  shall  initiate 
action  for  the  conduct  of  a  pre-award 
on-site  evaluation.  In  any  event,  in  the 
case  of  a  nonexempt  supply  contract  or 
subcontract  thereunder  of  $1  million  or 
more  a  pre-award  on-site  evaluation  is 
required  to  provide  responsibility  infor¬ 
mation,  unless  a  report  is  available  of  an 
onsite  evaluation  (preaward  or  post¬ 
award  i  conducted  within  the  12  months 
before  award. 

(f)  Preaward  onsite  evaluation.  A 
“preaward  onsite  evaluation”  is  an  in¬ 
spection  of  a  prospective  contractor’s, 
subcontractor’s,  or  recipient’s  facilities 
and  construction  sites  and  may  include 
conferences  with  him,  interviews  with 
his  employees,  and  analysis  of  employ¬ 
ment  and  compliance  records  and  re¬ 
ports.  The  DOT  element  concerned  shall 
request  the  compliance  agency  or  agen¬ 
cies  to  conduct,  or  shall  itself  conduct 
when  it  is  compliance  agency  or  no  com¬ 
pliance  agency  exists,  a  preaward  onsite 
evaluation  required  by  paragraph  (e)  of 
this  section. 

(g)  Procedures — (1)  Timing.  Compli¬ 
ance  agencies  are  required  to  make  writ¬ 
ten  reports  of  preaward  onsite  evalua¬ 
tions  within  30  days  from  request. 
Consistently  with  this,  each  responsi¬ 
bility  determination  shall  be  made  as 
promptly  as  possible  without  any  undue 
delay  in  the  award  of  the  agreement. 

(2)  Documentation.  The  cognizant 
contracting  or  approving  officer  and  the 
civil  rights  specialist  concerned  shall 


document  each  responsibility  determina¬ 
tion  and  the  basis  therefor. 

(3)  Compliance  with  competitive  bid¬ 
ding  principles.  A  responsibility  deter¬ 
mination  may  not  be  used  to  impose  any 
equal  opportunity  requirement  as  a  con¬ 
dition  precedent  to  the  award  of  a 
formally  advertised  contract,  or  subcon¬ 
tract  thereunder,  in  addition  to  the  equal 
opportunity  obligations  specifically  set 
forth  in  the  invitation  for  bids. 

(h)  Special  procedures  in  case  of  non¬ 
responsibility  because  of  failure  to  de¬ 
velop  an  acceptable  affirmative  action 
program.  Whenever  an  employer  is  de¬ 
termined  not  to  be  responsible  because  of 
failure  to  have  developed  an  acceptable 
affirmative  action  program  as  required, 
the  DOT  element  concerned  shall  im¬ 
mediately  notify  the  compliance  agency 
and  the  Director,  OFCC,  of  that  fact.  If 
a  DOT  element  is  compliance  agency,  it 
shall  take  the  actions  prescribed  in 
§  23.6(e)  (5)  and,  as  applicable,  the  fol¬ 
lowing  paragraph  of  this  section. 

(i)  Initiation  of  debarment  proceed¬ 
ings.  Each  DOT  element  shall  maintain 
lists  of  employers  for  whom  it  acts  as 
compliance  agency  who  are  found  non- 
responsible  from  an  equal  opportunity 
standpoint  and  shall  initiate  debarment 
proceedings  under  §  23.8(b)  whenever 
one  such  employer  is  more  than  once 
found  nonresponsible. 

§  23.5  Exemptions  and  debarment. 

(a)  Exemptions — (1)  General.  FPR 
§  1-12.804  governs  each  agreement  (in¬ 
cluding  an  agreement  not  referred  to  in 
that  section)  awarded  by  a  DOT  element 
or  under  a  DOT  contract  or  grant  agree¬ 
ment.  However,  subparagraph  (3)  of  this 
paragraph  applies  in  lieu  of  FPR 
§  1-12.804-4. 

(2)  Authority  of  the  Departmental 

Director  of  Civil  Rights.  The  Depart¬ 
mental  Director  of  Civil  Rights  may 
make  and  withdraw  exemptions  under 
FPR  §§  1-12.804-2,  1-12.804-3,  and 

1-12.804-5  as  if  he  were  the  Director, 
OFCC,  with  respect  to  agreements  which, 
but  for  this  part,  would  not  contain  equal 
opportunity  obligations  governing  the 
employer’s  employment  practices. 

(3)  Effect  of  exemption.  Exemption 
from  compliance  in  whole  or  in  part  from 
the  Equal  Opportunity  Clause  constitutes 
exemption  to  the  same  extent  from  the 
Affirmative  Action  Special  Provision. 
However,  the  exemption  in  FPR 
§  1-12.804-1  (d)  for  State  and  local  gov¬ 
ernments  from  the  requirements  of  filing 
annual  compliance  reports  provided  for 
by  §  1-12.805-4  and  developing  and  main¬ 
taining  written  affirmative  action  com¬ 
pliance  programs  prescribed  in  §  1-12.810 
does  not  affect  the  obligations  of  those 
agencies,  instrumentalities,  and  subdivi¬ 
sions  of  those  governments  which  par¬ 
ticipate  in  work  on  or  under  a  nonex¬ 
empt  agreement  to  comply  with  the 
Affirmative  Action  Special  Provision,  in¬ 
cluding  the  records  and  reports  require¬ 
ments  of  paragraph  (h)  thereof. 
Notwithstanding  the  inclusion  in  any 
agreement  of  the  Equal  Opportunity 
Clause  or  the  Affirmative  Action  Special 
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Provision  or  both,  the  employer  is  ex¬ 
empt  from  compliance  therewith  under 
the  agreement  to  the  extent  that  the 
latter  is  exempt. 

(4)  Procedure.  A  request  for  an  exemp¬ 
tion  pursuant  to'  PPR  §§  1-12.804-1  (e), 
1—12.804-2,  or  1-12.804-3  or  for  with¬ 
drawal  of  an  exemption  pursuant  to  FPR 
§  1-12.804-5  shall  be  submitted,  with 
complete  justification,  to  the  Departmen¬ 
tal  Director  of  Civil  Rights  for  considera¬ 
tion  and  action  or  transmission,  as 
appropriate,  to  the  Secretary  or  the  Di¬ 
rector,  OPCC. 

(b)  Debarment — (1)  General.  An  em¬ 
ployer  may  be  debarred  for  violation  of 
equal  opportunity  obligations,  in  accord¬ 
ance  with  §  23.8  (b)  and  (c) .  The  Depart¬ 
mental  Director  of  Civil  Rights  shall 
maintain  a  list  of  employers  debarred  for 
that  reason  and  shall  periodically  provide 
each  DOT  element  an  updated  copy. 

(2)  Effect  of  debarment.  An  agreement 
may  not  be  awarded  to  an  employer  de¬ 
barred  for  violation  of  equal  opportunity 
obligations,  unless  the  agreement  is 
exempted  under  FPR  §§  1-12.804-1  (e)  or 
1-12.804-2.  In  the  case  of  the  award  of 
a  subcontract  this  prohibition  applies 
only  to  employers  known  to  have  been 
debarred.  . 

(3)  Reinstatement  of  debarred  em¬ 
ployer.  FPR  §  1-12.808  governs  the  rein¬ 
statement  of  an  employer  (including  an 
employer  not  referred  to  in  that  section) 
debarred  for  violation  of  equal  opportu¬ 
nity  obligations. 

§  23.6  Postaward  compliance  reviews. 

(a)  General.  A  “postaward  compliance 
review”  is  an  in-depth  comprehensive  re¬ 
view  of  the  employment  policies  and 
practices  at  a  facility  or  construction  site 
to  assure  that  the  employer  at  the  facility 
or  the- employers  at  the  site  have  been 
meeting  their  equal  opportunity  obliga¬ 
tions.  The  review  may  include  as  part  of 
the  onsite  inspection  conferences  with 
employers,  interviews  with  their  em¬ 
ployees,  and  analysis  of  employment  and 
compliance  records  and  reports. 

(b)  Development  of  postaward  com¬ 
pliance  review  programs.  As  part  of  the 
implementing  instructions  and  proce¬ 
dures  of  this  part  to  be  submitted  to  the 
Departmental  Director  of  Civil  Rights  for 
approval,  each  DOT  element  shall  de¬ 
velop  a  program,  in  accordance  with  the 
following  requirements,  for  conducting 
postaward  compliance  reviews  of  facil¬ 
ities  and  construction  sites  assigned  to  it 
under  §23.10  (b)  or  (c). 

(c)  Scheduling  of  reviews — (1)  Gen¬ 
eral.  Before  July  1,  1971,  each  DOT  ele¬ 
ment  shall  take  all  steps  necessary  to  be 
able  to  perform  compliance  reviews  an¬ 
nually  on  at  least  50  percent  of  the  facil¬ 
ities  and  50  percent  of  the  construction 
sites  assigned  to  it  and  to  revisit  those 
facilities  and  sites  as  may  be  necessary. 
In  scheduling  postaward  compliance  re¬ 
views  to  achieve  this  objective,  each  DOT 
element  should  give  priority  to  facilities 
and  construction  sites — 

(i)  At  which  compliance  with  equal 
opportunity  obligations  is  questionable; 

(ii)  Which  are  prominent  in  the  in¬ 
dustry  or  geographical  area; 


(iii)  Which  hold  the  greatest  minority 
group  employment  potential,  particu¬ 
larly  those  at  which  the  better  paid 
trades  and  occupations  are  employed; 

•  (iv)  Which  are  located  in  areas  of  high 
minority  group  unemployment  or  under¬ 
employment;  and 

(v)  At  which  work  is  performed  under 
agreements  of  a  comparatively  high  total 
dollar  value. 

(2)  Suspected  violations,  (i)  Em¬ 
ployers  are  or  may  be  required  under  ap¬ 
plicable  Special  Provisions  to  submit 
minority  group  representation  reports 
and  information  on  possible  violations  of 
equal  opportunity  obligations.  Informa¬ 
tion  obtained  under  Special  Provisions 
may  be  used  only  in  the  administration 
and  enforcement  of  Executive  Order 
11246,  as  amended,  this  part,  the  Civil 
Rights  Act  of  1964,  the  National  Labor 
Relations  Act,  the  Railway  Labor  Act, 
and  other  laws,  Federal,  State,  and  local, 
providing  relief  for  or  affirmative  action 
against  discrimination  in  employment. 

(ii)  If  a  minority  group  representa¬ 
tion  report  or  information  on  a  possible 
violation  of  equal  opportunity  obligations 
raises  a  substantial  question  over  an 
employer’s  compliance  with  his  equal  op¬ 
portunity  obligations  or  if  for  any  reason 
a  significant  deficiency  may  reasonably 
be  suspected  in  the  fulfillment  of  an  em¬ 
ployer’s  equal  opportunity  obligations, 
the  DOT  element  concerned  shall 
promptly  request  the  compliance  agency 
to  conduct,  or  shall  itself  conduct  when 
it  is  compliance  agency  or  no  compliance 
agency  exists,  a  compliance  review  as 
soon  as  possible  for  each  facility  and 
construction  site  indicated.  Failure  to 
submit  a  report  or  information,  in  the 
absence  of  evidence  to  the  contrary,  or 
failure  to  develop  an  acceptable  affirma¬ 
tive  action  program  as  required  is  a  sig¬ 
nificant  deficiency  for  the  purpose  of  this 
paragraph. 

(d)  Roles  of  civil  rights  specialists  and 
cognizant  contracting  or  approving  of¬ 
ficers.  Qualified  civil  rights  specialists  of 
the  DOT  element  concerned  shall  be  re¬ 
sponsible  for  scheduling  postaward  com¬ 
pliance  reviews  required  by  this  part  and 
for  conducting  those  reviews  to  be  per¬ 
formed  by  the  DOT  element  itself.  Cogni¬ 
zant  contracting  or  approving  officers  or 
their  authorized  representatives  may 
participate  in  the  conduct  of  the  latter 
reviews.  However,  any  disagreement  be¬ 
tween  a  cognizant  contracting  or  approv¬ 
ing  officer  or  his  authorized  representa¬ 
tive  and  a  civil  rights  specialist  in  charge 
of  the  conduct  of  a  review  shall  be  settled 
by  a  higher  official  with  supervisory  re¬ 
sponsibilities  over  both  the  officer  and 
the  specialist  concerned. 

(e)  Conduct  of  postaward  compliance 
reviews — (1)  Conciliation,  (i)  If  the  em¬ 
ployer  is  found  not  in  compliance  with 
his  equal  opportunity  obligations,  rea¬ 
sonable  efforts  shall  be  made  to  obtain 
from  him  a  satisfactory  commitment  to 
take  corrective  action.  A  satisfactory 
commitment  must  be  made  or  confirmed 
in  writing  and  include  the  precise  actions 
to  achieve  compliance  and  dates  for 
completion  as  soon  as  reasonably  pos¬ 
sible.  The  employer  shall  be  informed 


that  the  acceptance  of  any  commitment 
he  makes  does  not  preclude  a  future  de¬ 
termination  of  noncompliance  based  on 
a  finding  that  the  commitment  is  not 
sufficient  to  achieve  compliance.  If  the 
employer’s  equal  opportunity  obligations 
include  the  Corrective  Action  or  Recipi¬ 
ent  Special  Provisions,  he  shall  also  be 
informed  that  the  attempt  at  conciliation 
does  not  constitute  a  direction  to  correct 
EEO  deficiencies  that  may  be  the  basis 
for  an  equitable  adjustment  and  that  a 
conciliation  commitment  should,  there¬ 
fore,  be  given  only  if  it  is  not  considered 
to  be  the  basis  for  any  claim  or  defense 
under  any  contract,  subcontract,  or 
grant  agreement  that  he  may  hold. 

( ii)  The  employer  is  entitled  to  a  hear¬ 
ing  as  provided  in  FPR  §  1-12.807-3  to 
determine  whether  the  terms  of  an  ac¬ 
cepted  conciliation  commitment  are  re¬ 
quired  to  achieve  compliance  with  his 
equal  opportunity  obligations,  if  he  com¬ 
plies,  without  a  hearing  and  without  the 
issuance  of  a  direction  to  correct  El5o  de¬ 
ficiencies,  with  the  commitment  within 
the  time  provided  for  therein  and  mails 
to  or  files  with  the  Departmental  Direc¬ 
tor  of  Civil  Rights  a  request  for  a  hear¬ 
ing  within  10  days  following  compliance. 
Such  compliance  does  not  constitute  the 
basis  for  any  equitable  adjustment  un¬ 
der  the  Corrective  Action  or  Recipient 
Special  Provisions. 

(2)  Preparation  of  compliance  evalu¬ 
ation  report.  A  report  of  each  postaward 
tcompliance  review  shall  be  prepared, 
containing  findings  and  conclusions, 
with  supporting  rationale,  whether  the 
employer  was  in  compliance  with  his 
equal  opportunity  obligations  and,  if  not 
in  compliance,  whether  the  noncompli¬ 
ance  was  considered  significant.  If  any 
conciliation  commitment  was  obtained 
(whether  or  not  considered  satisfactory) , 
a  copy  of  it  shall  be  included  in  the  re¬ 
port  together  with  an  evaluation  of  it. 

(3)  Review  of  conciliation  commit¬ 
ment.  If  the  employer  was  found  not  in 
compliance  with  his  equal  opportunity 
obligations,  but  a  conciliation  commit¬ 
ment  considered  satisfactory  was  ob¬ 
tained  from  him.  the  postaward  compli¬ 
ance  review  shall  be  closed,  unless  the 
noncompliance  was  considered  signifi¬ 
cant.  In  that  case  a  copy  of  the  com¬ 
pliance  evaluation  report  shall  be  for¬ 
warded  to  the  Departmental  Director  of 
Civil  Rights  for  review  and,  as  appro¬ 
priate,  transmission  to  the  Director, 
OFCC.  If  the  commitment  is  then  disap¬ 
proved,  the  Departmental  Director  of 
Citfil  Rights  shall  so  notify  the  employer 
through  the  DOT  element  concerned 
and,  in  coordination  with  that  element, 
provide  for  further  attempts  at  concilia¬ 
tion,  as  appropriate,  and  conclusion  of 
the  postaward  compliance  review  in  ac¬ 
cordance  with  this  part. 

(4)  Initiation  of  sanction  action.  If 
the  employer  is  not  in  compliance  with 
his  equal  opportunity  obligations  and 
efforts  at  conciliation  have  failed  within 
a  reasonable  period  of  time  to  produce 
a  satisfactory  commitment,  as  prescribed 
in  subparagraph  (1)  of  this  paragraph. 
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the  DOT  element  concerned  shall  for¬ 
ward  a  report  to  the  Departmental  Di¬ 
rector  of  Civil  Rights  for  appropriate  ac¬ 
tion  in  accordance  with  S  23.8.  The  re¬ 
port  shall  contain — 

(i)  A  copy  of  the  compliance  evalua¬ 
tion  report; 

(ii)  If  the  employer’s  equal  oppor¬ 
tunity  obligations  include  the  Correc¬ 
tive  Action  or  Recipient  Special  Provi¬ 
sions,  a  proposed  direction  to  correct 
EEO  deficiencies; 

(iii)  If  action  may  be  taken  under 
both  123.8(a)  (1)  and  (2),  a  recom¬ 
mendation  whether  action  should  first  be 
taken  under  one  section  or  the  other  or 
both  simultaneously; 

(iv)  A  recommendation  whether  ac¬ 
tion  should  be  taken  under  5  23.8(b); 

(v)  Supporting  rationale;  and 

(vi)  Any  additional  documentation 
deemed  appropriate. 

(5)  Special  procedures  in  case  of  fail¬ 
ure  to  develop  an  acceptable  affirmative 
action  program.  Whenever  an  employer 
is  found  not  to  have  developed  an  ac¬ 
ceptable  affirmative  action  program  as 
required,  a  “show  cause”  notice  shall  be 
issued  in  accordance  with  41  CFR  60- 
2.2(c),  and  conciliation  efforts  shall  be 
made  or  continued  under  subparagraph 
(1)  or  (3)  of  this  paragraph  for  no  more 
than  30  days.  If  these  efforts  are  not 
successful,  the  DOT  element  concerned 
shall  immediately  initiate  sanction  ac¬ 
tion  under  subparagraph  (4)  of  this 
paragraph. 

(f)  Projected  program  activity.  Each 
DOT  element  shall  indicate,  in  a  report 
accompanying  the  implementing  instruc¬ 
tions  and  procedures  of  this  part  to  be 
submitted  to  the  Departmental  Director 
of  Civil  Rights  for  approval,  the  number 
of  postaward  compliance  reviews  to  be 
conducted  on  an  annual  basis  after 
July  1,  1971,  broken  down  by  category 
of  facility  or  construction  site  to  be  re¬ 
viewed  (identification  of  industry)  and 
by  identity  of  reviewing  authority  (geo¬ 
graphic  or  other  subdivision  of  the  DOT 
element  or,  if  a  delegation  of  responsi¬ 
bility  is  to  be  made  under  §  23.11,  name 
of  recipient). 

(g)  Conduct  of  postaward  compliance 
reviews  by  the  Departmental  Director  of 
Civil  Rights.  After  notifying  DOT  ele¬ 
ments  concerned,  the  Departmental  Di¬ 
rector  of  Civil  Rights  may,  in  an  ap¬ 
propriate  case,  schedule  and  conduct  a 
postaward  compliance  review  as  if  he 
were  providing  for  the  investigation  of 
a  complaint  under  123.7(g)  (1),  (2), 
(4),  and  (5)  and  (h)  (2)  through  (6). 

§  23.7  Complaints. 

(a)  Filing  of  complaints.  Any  em¬ 
ployee  or  applicant  for  employment  may, 
by  himself  or  by  an  authorized  rep¬ 
resentative,  make  a  written  complaint  of 
discrimination  in  violation  of  an  em¬ 
ployer’s  equal  opportunity  obligations. 
The  complaint  must  be  mailed  to  or  filed 
with  the  Federal  Government  or  any  of 
its  authorized  representatives  within  180 
days  after  the  date  of  the  alleged  dis¬ 
crimination,  unless  the  time  for  filing  is 
extended  by  the  Departmental  Director 


of  Civil  Rights  or  the  Director,  OFCC, 
upon  good  cause  shown. 

(b)  Contents  of  complaint.  The  com¬ 
plaint  should  include  the  name,  address, 
and  telephone  number  of  the  complain¬ 
ant,  the  name  and  address  of  the 
employer  committing  the  alleged  dis¬ 
crimination,  a  description  of  the  acts 
considered  to  constitute  the  discrimina¬ 
tion,  and  any  other  pertinent  information 
which  may  assist  in  the  investigation  and 
resolution  of  the  complaint.  The  com¬ 
plainant  or  his  authorized  representative 
must  sign  the  complaint. 

(c)  Initial  processing.  Any  DOT  em¬ 
ployee  receiving  a  complaint  of  discrim¬ 
ination  shall  immediately  forward  the 
complaint  directly  to  the  Departmental 
Director  of  Civil  Rights.  The  Director 
shall  promptly  send  each  DOT  element 
concerned  a  copy  of  any  complaint  filed 
with  or  referred  to  DOT.  If  a  Federal 
agency  other  than  a  DOT  element  is 
compliance  agency,  the  Director  shall 
promptly  refer  the  complaint  to  OFCC 
for  transmission  to  that  agency.  Other¬ 
wise,  the  Director  shall  provide  for  the 
processing  of  the  complaint  in  accord¬ 
ance  with  this  part. 

(d)  Notification  to  OFCC.  The  Depart¬ 
mental  Director  of  Civil  Rights  shall  as¬ 
sure  that  a  copy  of  each  complaint  filed 
with  DOT  is  transmitted  to  the  Director, 
OFCC,  within  10  days  following  receipt 
by  the  Department. 

(e)  Complaints  stating  insufficient  in¬ 
formation  or  appearing  nonmeritorious 
on  their  face.  If  a  complaint  lacks  suffi¬ 
cient  information  to  initiate  an  investi¬ 
gation  or  appears  nonmeritorious  on  its 
face,  the  Departmental  Director  of  Civil 
Rights  shall  inform  the  complainant  of 
this  fact  and  the  reasons  therefor  and 
that  if  the  complainant  fails  to  cure 
the  defect  within  60  days  or  such  further 
time  as  the  Director  may  allow  on  good 
cause  shown,  the  complaint  may  be 
closed.  If  a  complainant  fails  to  cure  the 
defect  within  the  time  allotted,  the  De¬ 
partmental  Director  of  Civil  Rights  may 
close  the  complaint  by  notifying  the 
complainant,  the  Director,  OFCC,  and 
DOT  elements  concerned  accordingly. 

(f)  Identity  of  the  complainant.  The 
Identity  of  the  complainant  shall  be  kept 
confidential  in  all  proceedings,  unless  and 
until  disclosure  of  his  identity  is  neces¬ 
sary  to  allow  the  respondent  employer  a 
fair  opportunity  for  answering  the 
charges  against  him  or  otherwise  to 
carry  out  the  purposes  of  this  part. 

(g)  Investigation — (1)  Initiation  of 
investigation.  If  a  complaint  states  suf¬ 
ficient  information  to  initiate  an  inves¬ 
tigation  and  does  not  appear  nonmeri¬ 
torious  on  its  face,  the  Departmental 
Director  of  Civil  Rights  shall  appoint 
a  qualified  civil  rights  specialist  and  such 
assistants  as  necessary  to  investigate  the 
complaint. 

(2)  Participation  of  DOT  elements. 
The  civil  rights  specialist  in  charge  of 
the  investigation  shall  consult  with  ap¬ 
propriate  officials  of  DOT  elements  con¬ 
cerned  with  regard  to  the  complaint, 
and  appropriate  officials  of  those  ele¬ 
ments  are  entitled  to  participate  in  the 
complaint  investigation. 


(3)  Conduct  of  investigation.  The  civil 
rights  specialist  in  charge  of  the  inves¬ 
tigation  shall  assure  that — 

(i)  The  respondent  employer  is  fur¬ 
nished  a  copy  of  the  complaint  or  a 
statement  of  the  charges; 

(ii)  The  complainant,  responsible  of¬ 
ficials  of  the  respondent,  and  any  iden¬ 
tified  witnesses  are  interviewed; 

(iii)  A  thorough  investigation  is  made 
of  pertinent  employment  and  compliance 
records  and  reports  and  personnel  ac¬ 
tions;  and 

(iv)  Unless  the  civil  rights  specialist 
finds  it  to  be  unnecessary,  a  compliance, 
review  of  the  type  described  in  §  23.6  is 
conducted  of  each  of  the  respondent’s 
facilities  or  construction  sites  involved. 

(4)  Conciliation,  (i)  If  the  civil  rights 
specialist  in  charge  of  the  investigation 
finds  the  respondent  employer  not  in 
compliance  with  his  equal  opportunity 
obligations,  the  specialist  shall  make 
reasonable  efforts  to  obtain  from  the 
respondent  a  satisfactory  commitment 
to  take  corrective  action.  A  satisfactory 
commitment  must  be  made  or  confirmed 
in  writing  and  include  the  precise  actions 
to  achieve  compliance  and  dates  for 
completion  as  soon  as  reasonably  pos¬ 
sible.  The  respondent  must  be  informed 
that  the  acceptance  of  any  commitment 
he  makes  does  not  preclude  a  future 
determination  of  noncompliance  based 
on  a  finding  that  the  commitment  is 
not  sufficient  to  achieve  compliance.  If 
the  respondent’s  equal  opportunity  obli¬ 
gations  include  the  Corrective  Action  or 
Recipient  Special  Provisions,  he  must 
also  be  informed  that  the  attempt  at 
conciliation  does  not  constitute  a  direc¬ 
tion  to  correct  EEO  deficiencies  that 
may  be  the  basis  for  an  equitable  ad¬ 
justment  and  that  a  conciliation  com¬ 
mitment  should,  therefore,  be  given  only 
if  it  is  not  considered  to  be  the  basis 
for  any  claim  or  defense  under  any  con¬ 
tract,  subcontract,  or  grant  agreement 
that  he  may  hold. 

(ii)  The  respondent  is  entitled  to  a 
hearing  as  provided  in  FPR  §  1-12.807-3 
to  determine  whether  the  terms  of  an 
accepted  conciliation  commitment  are 
required  to  achieve  compliance  with  his 
equal  opportunity  obligations,  if  he  com¬ 
plies,  without  a  hearing  and  without  the 
issuance  of  a  direction  to  correct  EEO 
deficiencies,  with  the  commitment  within 
the  time  provided  for  therein  and  mails 
to  or  files  with  the  Departmental  Direc¬ 
tor  of  Civil  Rights  a  request  for  a  hear¬ 
ing  within  10  days  following  compliance. 
Such  compliance  does  not  constitute  the 
basis  for  any  equitable  adjustment  under 
the  Corrective  Action  or  Recipient  Spe¬ 
cial  Provisions. 

(5)  Preparation  and  submission  of 
case  record.  The  civil  rights  specialist  in 
charge  of  the  investigation  shall  prepare 
a  complete  case  record  consisting  of  at 
least  the  following — 

(i)  An  identification  of  at  least  one 
nonexempt  agreement  which  the  re¬ 
spondent  employer  held  at  the  time  of 
the  alleged  violation  of  his  equal  oppor¬ 
tunity  obligations; 
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(ii)  The  name  and  address  of  each 
person  interviewed  who  provided  perti¬ 
nent  information; 

(iii)  A  summary  of  his  statement; 

(iv)  Copies  (or,  if  copies  are  not  rea¬ 
sonably  available,'  summaries)  of  perti¬ 
nent  documents; 

(v)  A  narrative  summary  of  the  evi¬ 
dence  discovered  in  the  investigation  and 
any  compliance  review  as  it  relates  to 
each  violation  alleged  or  found; 

(vi)  Conclusions  with  supporting  ra¬ 
tionale; 

(vii)  A  copy  of  any  conciliation  com¬ 
mitment  that  was  obtained  (whether  or 
not  considered  satisfactory) ,  together 
with  an  evaluation  of  it;  and 

(viii)  If  the  respondent’s  equal  oppor¬ 
tunity  obligations  include  the  Corrective 
Action  or  Recipient  Special  Provisions 
and  if  a  conciliation  commitment  was 
requested,  but  denied,  or  if  a  commit¬ 
ment  was  considered  unsatisfactory,  a 
recommended  direction  to  correct  EEO 
deficiencies.  Each  additional  participant 
in  the  complaint  investigation  may  in¬ 
clude  dissenting  views  in  the  case  record 
as  a  separate  section  at  the  end. 

The  civil  rights  specialist  shall  forward 
three  copies  of  the  case  record  to  the  De¬ 
partmental  Director  of  Civil  Rights 
within  50  days  after  receipt  of  the  com¬ 
plaint  by  DOT,  and  the  Departmental 
Director  of  Civil  Rights  shall  promptly 
send  a  copy  to  each  DOT  element  con¬ 
cerned. 

(h)  Disposition  of  complaint  —  (1) 
Notification  of  compliance.  If  the  De¬ 
partmental  Director  of  Civil  Rights  de¬ 
termines  on  the  basis  of  the  case  record 
that  the  respondent  employer  has  been 
in  compliance  with  his  equal  opportunity 
obligations,  he  shall,  with  the  approval 
of  the  Director,  OFCC,  notify  the  par¬ 
ties  to  the  complaint  accordingly. 

(2)  Conciliation  when  the  Depart¬ 
mental  Director  of  Civil  Rights  disagrees 
with  the  civil  rights  specialist’s  conclu¬ 
sion  of  no  violations  the  Departmental 
Director  of  Civil  Rights  determines  on 
the  basis  of  the  case  record  that,  con¬ 
trary  to  the  civil  rights  specialist’s  con¬ 
clusion,  the  respondent  employer  has  not 
been  in  compliance  with  his  equal  oppor¬ 
tunity  obligation,  he  shall  assure  that 
reasonable  efforts  are  made  my  such 
persons  as  he  considers  appropriate  to 
obtain  a  satisfactory  conciliation  com¬ 
mitment,  as  prescribed  in  paragraph  (g) 
(4)  of  this  section,  and  shall  provide  for 
disposition  of  the  complaint  in  accord¬ 
ance  with  this  part. 

(3)  Reinvestigation.  If  the  Depart¬ 
mental  Director  of  Civil  Rights  finds 
that  the  case  record  is  insufficient  to  de¬ 
termine  whether  the  respondent  em¬ 
ployer  has  been  in  compliance  with  his 
equal  opportunity  obligations,  he  shall 
further  investigation  in  accordance  with 
this  part  by  such  persons  as  he  con¬ 
siders  appropriate. 

(4)  Review  of  conciliation  commit¬ 
ment — (i)  Approval.  If  the  Depart¬ 
mental  pirector  of  Civil  Rights  deter¬ 
mines  on  the  basis  of  the  case  record 
that  the  respondent  employer  was  not  in 
compliance  with  his  equal  opportunity 
obligations,  but  that  a  conciliation  com¬ 
mitment  obtained  from  him  is  satisfac- 
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tory,  he  shall,  with  the  approval  of  the 
Director,  OFCC,  so  notify  the  parties  to 
the  complaint  and  provide  the  com¬ 
plainant  with  a  copy  of  the  commitment. 

(ii)  Disapproval.  If  the  Departmental 
Director  of  Civil  Rights  disapproves  any 
conciliation  commitment  as  unsatisfac¬ 
tory,  he  shall  so  notify  the  respondent 
employer  and  provide  for  further  at¬ 
tempts  at  conciliation,  as  appropriate, 
and  disposition  of  the  complaint  in 
accordance  with  this  part. 

(5)  Initiation  of  sanction  action.  If 
the  Departmental  Director  of  Civil 
Rights  determines  on  the  basis  of  the 
case  record  that  the  respondent  em¬ 
ployer  is  not  in  compliance  with  his 
equal  opportunity  obligations  and  efforts 
at  conciliation  have  failed  within  a 
reasonable  period  of  time  to  produce  a 
satisfactory  commitment,  as  prescribed 
in  paragraph  (g)(4)  of  this  section,  he 
shall  initiate  appropriate  action  in 
accordance  with  §  23.8. 

(6)  Notification  to  DOT  elements. 
The  Departmental  Director  of  Civil 
Rights  shall  assure  that  each  DOT  ele¬ 
ment  concerned  is  kept  informed  of 
significant  developments  in  the  disposi¬ 
tion  of  the  complaint. 

(7)  Notification  to  the  Director, 
OFCC.  Within  60  days  from  receipt  of 
the  complaint  by  DOT,  the  Depart¬ 
mental  Director  of  Civil  Rights  shall 
transmit  to  the  Director,  OFCC,  a  copy 
of  the  case  record  together  with  a  state¬ 
ment  of  the  current  disposition  of  the 
complaint.  The  Departmental  Director 
of  Civil  Rights  shall  also  notify  the  Di¬ 
rector,  OFCC,  of  the  final  disposition  of 
the  complaint  within  DOT. 

§  23.8  Imposition  of  sanctions. 

(a)  Termination — (1)  Under  OFCC 
procedures.  FPR  55  1-12.805-9  (b)  and 
1-12.807-3  govern  the  cancellation,  sus¬ 
pension,  and  termination  of  any  agree¬ 
ment  (including  an  agreement  not  re¬ 
ferred  to  in  those  sections)  that  does  not 
contain  the  Corrective  Action  or  Recip¬ 
ient  Special  Provisions.  The  Depart¬ 
mental  Director  of  Civil  Rights,  in 
coordination  with  DOT  elements  con¬ 
cerned,  is  hereby  directed  to  act  as  the 
designee  of  the  Secretary  under  FPR 
§  l-12.805-9(b) . 

(2)  Under  the  Corrective  Action  or 
Recipient  Special  Provisions — (i)  Gen¬ 
eral.  An  agreement  containing  the  Cor¬ 
rective  Action  or  Recipient  Special 
Provisions  may  be  terminated  only  by 
issuance  of  a  notice  of  termination  for 
default  in  the  performance  of  a  direc¬ 
tion  to  correct  EEO  deficiencies,  and  no 
such  direction  or  notice  of  termination 
may  be  issued  unless  the  requirements 
of  this  subparagraph  (2)  are  followed. 

(ii)  Issuance  of  a  direction  to  correct 
EEO  deficiencies.  If  an  employer  is  not 
in  compliance  with  his  equal  opportunity 
obligations  and  efforts  at  conciliation 
have  failed  within  a  reasonable  period 
of  time  to  produce  a  satisfactory  com¬ 
mitment,  as  prescribed  in  5  23.6(e)(1) 
or  5  23.7(g)(4),  the  Departmental  Di¬ 
rector  of  Civil  Rights,  in  coordination 
with  DOT  elements  concerned,  may  di¬ 
rect  a  cognizant  contracting  or  approv¬ 
ing  officer  to  deliver  or  order  delivered 
through  the  appropriate  contractual 


tiers  a  direction  to  correct  EEO  defi¬ 
ciencies.  A  “direction  to  correct  EEO 
deficiencies”  is  a  notice  to  take  corrective 
action  and  must  be  addressed  to  the  em¬ 
ployer  concerned,  set  out  the  precise  ac¬ 
tions  required  for  him  to  be  in  compliance 
with  his  equal  opportunity  obligations, 
and  be  identified  as  a  direction  to  correct 
EEO  deficiences.  The  direction  must  also 
set  out  dates  for  the  completion  of  the 
actions  required  if  more  than  10  days  is 
to  be  allowed.  Finally,  the  direction 
should  state  that  failure  to  comply  with 
it  within  10  days  from  receipt  or  such 
longer  period  provided  for  therein  (ex¬ 
cept  to  the  extent  that  the  corrective 
action  required  is  not  within  the  general 
scope  of  the  employer’s  equal  opportunity 
obligations)  is  grounds  for  the  termina¬ 
tion  in  whole  or  in  part  for  default  of  all 
nonexempt  contracts,  subcontracts,  or 
grant  agreements  containing  the  Cor¬ 
rective  Action  or  Recipient  Special 
Provisions  which  the  employer  may  hold. 

(iii)  Termination  of  contractual  rela¬ 
tions  for  default.  If  a  direction  to  correct 
EEO  deficiencies  has  been  issued,  the  De¬ 
partmental  Director  of  Civil  Rights,  in 
coordination  with  DOT  elements  con¬ 
cerned,  shall  provide  for  determining 
whether  the  employer  has  complied  with 
its  provisions.  This  determination  shall 
be  made  or  confirmed  in  writing.  If  the 
employer  has  failed  to  comply  with  the 
direction  within  the  time  provided  for 
therein,  each  agreement  which  the  em¬ 
ployer  holds  containing  the  Corrective 
Action  or  Recipient  Special  Provisions 
may,  with  the  approval  of  the  Director, 
OFCC,  and  the  Secretary,  be  terminated 
in  whole  or  in  part.  Cognizant  contract¬ 
ing  or  approving  officers  shall  effect  a 
duly  approved  termination  by  delivering 
or  ordering  delivered  through  the  appro¬ 
priate  contractual  tiers  a  notice  of  ter¬ 
mination.  The  notice  shall  identify  the 
agreement  and  direction  to  correct  EEO 
deficiencies  in  question,  state  that  the 
termination  is  for  default  in  the  per¬ 
formance  of  that  direction,  and  specify 
the  extent  to  which  performance  under 
the  agreement  is  terminated  and  the  time 
at  which  that  termination  becomes 
effective. 

(b)  Debarment  and  publication.  An 
employer  may  be  debarred  from  receiv¬ 
ing  any  agreement  (except  as  provided 
in  5  23.5(b)(2)),  and  this  fact  may  be 
published,  for  violation  of  equal  oppor¬ 
tunity  obligations.  The  procedures  to  be 
followed  in  effecting  debarment  are  those 
prescribed  in  FPR  §§  1-12.805-9  (c)  and 
1-11807-3.  The  Departmental  Director  of 
Civil  Rights,  in  coordination  with  DOT 
elements  concerned,  is  hereby  directed 
to  act  as  the  designee  of  the  Secretary 
under  FPR  §  1-12.805-9 (c) . 

(c)  Effect  of  violation  of  Special  Pro¬ 
visions.  For  the  purposes  of  FPR 
55  1-12.805-9 (b)  and  1-12.805-9 (c)  vio¬ 
lation  of  any  equal  opportunity  obligation 
constitutes  violation  of  the  Equal  Oppor¬ 
tunity  Clause. 

§  23.9  Disputes. 

(a)  General.  The  Secretary  or  his 
designee  shall  hear  and  decide  any  dis¬ 
pute,  unless  disposed  of  by  agreement, 
concerning  a  question  of  fact  arising 
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under  the  Corrective  Action  Special  Pro¬ 
vision  or  paragraph  (b)  of  the  Recipient 
Special  Provision  in  a  direct  contract  or 
grant  agreement  respectively.  Failure  to 
agree  to  any  equitable  adjustment  or 
termination  for  convenience  (or  the 
equivalent  thereof)  claimed  under  those 
provisions  constitutes  such  a  dispute.  The 
decision  shall  be  impartial,  fair,  and  just 
to  the  parties  and  supported  by  the 
record  of  the  case  and  the  law. 

(b)  Settlement  by  agreement.  Any 
DOT  element  may,  with  the  approval  of 
the  Departmental  Director  of  Civil 
Rights,  dispose  of  a  dispute  referred  to 
in  paragraph  (a)  of  this  section  by 
agreement. 

(c)  Appointment  of  designee.  The 


and  state  that  he  is  appealing  on  account  of 
that  decision.  A  general  letter  of  complaint 
objecting  to  some  action  taken  may  be  con¬ 
sidered  not  to  be  a  notice  of  appeal.  The  no¬ 
tice  should  be  in  triplicate,  should  set  forth 
the  general  nature,  basis,  and  monetary  ex¬ 
tent  <JI  the  claim,  and  should  request  a  hear¬ 
ing  before  the  Secretary  of  Transportation  or 
his  designee  in  regard  thereto.  The  notice 
of  election  referred  to  in  §  12-60.205,  and  the 
complaint  referred  to  in  §  12-60.208,  may 
be  filed  with,  or  as  part  of,  the  notice  of 
appeal. 

(3)  Forwarding  of  claims.  Section  12- 
60.203  of  the  rules  of  practice  is  amended 
by  adding  the  following  paragraph  at 
the  end  thereof — 


For  the  purposes  of  Part  23  of  the  Reg¬ 
ulations  of  the  Office  of  the  Secretary  of 
DOT  Contract  Appeals  Board  (DOT  Transportation,  the  preceding  paragraph  of 


CAB)  is  hereby  directed  to  hear  and 
decide  any  dispute  under  paragraph  (a) 
of  this  section  as  the  Secretary’s  des¬ 
ignee,  unless  the  Secretary  in  a  given 
case  provides  otherwise. 

(d)  Procedures.  The  rules  of  practice 
of  the  DOTCAB  (see  41  CFR  Chapter  12, 
Part  12-60)  govern  the  hearing  and  deci¬ 
sion  of  any  dispute  before  the  DOTCAB 
under  paragraph  (a)  and  (c)  of  this  sec¬ 
tion,  with  the  following  modifications — 

(1)  Definitions.  The  following  defini¬ 
tions  apply  in  place  of  any  conflicting 
definitions  in  the  rules  of  practice — 

(i)  “Appeal”  means  a  claim  for  an 
equitable  adjustment  or  a  termination 
for  convenience  (or  the  equivalent 
thereof)  under  the  Corrective  Action  or 
Recipient  Special  Provisions. 

(ii)  “Appellant”  means  the  contrac¬ 
tor  under  a  direct  contract  or  the  re¬ 
cipient,  who  has  mailed  to  or  filed  with 
the  cognizant  contracting  or  approving 
officer  a  written  notice  of  claim  under 
the  Corrective  Action  or  Recipient  Spe¬ 
cial  Provisions. 

(iii)  “Contract”  means  a  direct  con¬ 
tract  or  grant  agreement. 

(iv)  “Contracting  Officer”  means  the 
cognizant  contracting  officer  when  a 
claim  is  made  by  a  contractor  under  a 
direct  contract;  or  the  cognizant  ap¬ 
proving  officer  when  a  claim  is  made  by 
a  recipient. 

(v)  “Contracting  officer’s  decision” 
means  the  issuance  under  this  Part  23 
of  the  Regulations  of  the  Office  of  the 
Secretary  of  Transportation  of  a  direc¬ 
tion  to  correct  EEO  deficiencies;  a  no¬ 
tice  of  termination  for  default  in  the 
performance  of  such  a  direction;  or  an 
order  to  deliver,  or  have  delivered 
through  the  appropriate  contractual 
tiers,  such  a  direction  or  notice  to  a 
subcontractor. 

(2)  Submission  of  claims.  Section  12- 
60.202  of  the  rules  of  practice  is 
amended  by  adding  the  following  para¬ 
graph  at  the  end  thereof — 

For  the  purposes  of  Part  23  of  the  Reg¬ 
ulations  of  the  Office  of  the  Secretary  of 
Transportation,  the  preceding  paragraph  of 
this  section  does  not  apply,  and  this  para¬ 
graph  applies  in  its  place.  An  appeal  on 
account  of  a  contracting  officer’s  decision 
is  made  by  mailing  to  or  filing  with  the  con¬ 
tracting  officer  a  written  notice  of  appeal. 
The  notice  shall  be  mailed  or  filed  within 
the  time  provided  for  within  the  contract. 
The  contractor  shall  sign  the  notice,  iden¬ 
tify  the  contract  and  the  decision  involved, 


this  section  does  not  apply,  and  this  para¬ 
graph  applies  in  its  place.  Upon  receiving  a 
notice  of  appeal,  the  contracting  officer 
shall  endorse  on  the  original  and  the  copies 
the  date  of  mailing,  or  the  date  of  receipt 
if  otherwise  filed.  He  shall  immediately  send 
the  notice  and  one  copy  to  the  Board  for 
docketing.  The  Board  shall  promptly  advise 
the  appellant  and  the  contracting  officer  of 
the  receipt  of  the  original  notice  of  an  ap¬ 
peal  (whether  received  from  the  contracting 
officer  or  otherwise),  and  shall  furnish  the 
appellant  a  copy  of  the  rules  in  this  part 
and  |  23.9  of  Part  23,  and  advise  him  of  his 
option  of  procedures. 

(4)  Duties  of  the  Contracting  Officer. 
Section  12-60.204  of  the  rules  of  practice 
is  amended  by  adding  the  following  para¬ 
graph  at  the  end  thereof — 

For  the  purposes  of  Part  23  of  the  Regula¬ 
tions  of  the  Office  of  the  Secretary  of  Trans¬ 
portation,  the  preceding  paragraph  of  this 
section  does  not  apply,  and  this  paragraph 
applies  in  its  place.  Within  30  days  after  the 
first  written  notice  to  him  that  an  appeal 
has  been  taken,  the  contracting  officer  shall 
send  to  the  Board  an  appeal  file  consisting 
of  the  originals  or  true  copies  of  the 
following — 

(i)  The  direction  to  correct  EEO  deficien¬ 
cies  and  any  notice  of  termination  involved; 

(ii)  Any  responsibility  determination  or 
postaward  compliance  review  documentation, 
case  record,  or  determination  under  §  23.8(a) 
(2)  (iii)  of  this  part,  containing  information 
relevant  to  the  issuance  of  the  direction  to 
correct  EEO  deficiencies  or  notice  of  termina¬ 
tion  involved; 

(iii)  The  contract  or  grant  agreement  in 
question; 

(iv)  All  correspondence  between  the  par¬ 
ties  and  documents  relating  to  the  dispute; 

(v)  Transcripts  of  any  testimony  taken  in 
connection  with  the  dispute  and  any  affidavit 
or  statement  of  any  witness  which  was  con¬ 
sidered  in  the  issuance  of  the  direction  to 
correct  EEO  deficiencies  or  notice  of  termina¬ 
tion  involved;  and 

(vi)  Any  additional  data  that  the  con¬ 
tracting  officer  may  consider  pertinent. 

The  contracting  officer  shall  retain  a  com¬ 
plete  copy  of  the  appeal  file,  except  for  any 
voluminous  exhibits  of  which  the  appellant 
has  identical  copies  or  which  the  appellant 
has  had  the  opportunity  to  inspect.  At  the 
time  the  file  is  sent  to  the  Board  he  shall 
so  notify  the  appellant,  provide  him  with  a 
listing  of  its  contents,  and  advise  him  that 
he  may  examine  it  at  the  office  of  the  con¬ 
tracting  officer  or  the  Board.  As  soon  as  pos¬ 
sible  the  appellant  should  suggest  to  the 
Board  any  additional  documentation  he  con¬ 
siders  pertinent  for  inclusion  in  the  appeal 
file.  The  Board  may  order  the  inclusion  of 
the  suggested  material. 


§  23.10  Coordination  and  cooperation 

among  DOT  elements  and  other  Fed¬ 
eral  agencies. 

(a)  General — (1)  Implementation  of 
this  part.  As  the  DOT  Contract  Compli¬ 
ance  Officer,  the  Departmental  Director 
of  Civil  Rights  is  responsible  for  the  im¬ 
plementation  of  this  part  throughout  the 
Department  and  for  coordinating  equal 
opportunity  contract  compliance  activi¬ 
ties  among  DOT  elements  and  with  other 
Federal  agencies.  He  shall  evaluate  the 
implementation  and  effectiveness  of  this 
part  and  advise  responsible  officials  and 
the  Secretary  as  appropriate. 

(2)  Assumption  of  jurisdiction.  As  the' 
DOT  Contract  Compliance  Officer,  the 
Departmental  Director  of  Civil  Rights 
may  inquire  into  the  status  of  any  mat¬ 
ter  affecting  or  involving  the  DOT  equal 
opportunity  contract  compliance  pro¬ 
gram  and,  where  he  considers  it  appro¬ 
priate  for  the  achievement  of  the  pur¬ 
poses  of  this  part,  assume  jurisdiction 
over  the  matter  and  proceed  in  coordina¬ 
tion  with  DOT  elements  concerned. 

(3)  Assistance  of  DOT  elements.  Each 
DOT  element  shall  provide  the  Depart¬ 
mental  Director  of  Civil  Rights  with  the 
assistance  of  personnel  which  the  Direc¬ 
tor  may  find  necessary  and  shall  other¬ 
wise  appropriately  assist  and  cooperate 
with  him  in  the  discharge  of  his  duties 
under  this  part. 

(b)  DOT  element  compliance  agency 
responsibilties — (1)  Delegation  of  com¬ 
pliance  agency  responsibilities — (i)  V.S. 
Coast  Guard  and  Federal  Aviation  Ad¬ 
ministration.  The  U.S.  Coast  Guard  and 
the  Federal  Aviation  Administration  are 
hereby  delegated  compliance  agency  re¬ 
sponsibilities  for  facilities  in  the  ship  and 
boat  building  and  repair  and  water 
transportation  (inland  only)  industries 
and  for  facilities  in  the  air  transporta¬ 
tion  industry  respectively,  in  accordance 
with  Order  No.  1  issued  by  the  Director, 
OFCC,  “Consolidation  and  Reassignment 
of  ComplianQe  Agency  Responsibility,” 
October  24, 1969. 

(ii)  Delegations  by  the  Departmental 
Director  of  Civil  Rights.  Without  deroga¬ 
tion  to  subdivision  (i)  of  this  subpara¬ 
graph,  the  Departmental  Director  of  Civil 
Rights  shall  delegate  to  a  DOT  element 
compliance  agency  responsibilities  for  a 
particular  facility  or  construction  site 
when  DOT  would  be  compliance  agency 
because  of  a  designation  by  the  Direc¬ 
tor,  OFCC,  or  by  operation  of  FPR 
§  l-12.802-(d)  ( 1 ) — (2 )  and  (4).  The  De¬ 
partmental  Director  of  Civil  Rights  shall 
promptly  notify  the  Director,  OFCC,  and 
all  DOT  elements  of  each  delegation  he 
makes. 

(iii)  Prime  contractors  and  subcon¬ 
tractors  involved  in  construction  work. 
Each  DOT  element  is  hereby  delegated 
compliance  agency  responsibilities  for 
each  construction  project  which  it  funds 
when  DOT  is  providing  the  largest  dollar 
value  within  the  meaning  of  FPR 
§  l-12.802(d)  (3) .  When  two  or  more  DOT 
elements  are  funding  such  a  project,  the 
element  providing  the  largest  dollar  value 
is  hereby  delegated  compliance  agency 
responsibilities. 
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(2)  Compliance  agency  responsibil¬ 
ities.  Each  DOT  element  delegated  com¬ 
pliance  agency  responsibilities  is  respon¬ 
sible  for  compliance  with  equal 
opportunity  obligations  at  the  facilities 
and  construction  sites  for  which  it  acts 
as  compliance  agency.  The  element  shall 
cooperate  fully  with  other  Federal  agen¬ 
cies  and  DOT  elements,  and  shall  keep 
them  informed  of  significant  develop- 
mentsr  in  its  supervision  of  the  compli¬ 
ance  status  at  those  facilities  and  con¬ 
struction  sites.  If  a  responsibility 
determination  or  compliance  review  is 
requested  by  another  Federal  agency  or 
DOT  element,  the  element  shall  make 
or  conduct  the  determination  or  review 
in  accordance  with  this  part. 

(c)  Assignment  of  additional  compli¬ 
ance  responsibilities — (1)  General.  In 
addition  to  its  compliance  agency  re¬ 
sponsibilities,  each  DOT  element  is  re¬ 
sponsible  for  compliance  with  equal  op¬ 
portunity  obligations  by  an  employer 
awarded  a  nonexempt  agreement  con¬ 
cerning  that  element  at  the  employer’s 
facilities  and  construction  sites  for  which 
no  compliance  agency  exists.  The  De¬ 
partmental  Director  of  Civil  Rights  may 
establish  procedures  for  the  assignment 
of  exclusive  compliance  responsibilities 
in  this  situation  when  the  employer  in 
question  has  or  has  had  nonexempt 
agreements  concerning  two  or  more  DOT 
elements. 

(2)  Special  requests.  A  DOT  element 
shall  conduct  a  compliance  review  when 
requested  by  the  Departmental  Director 
of  Civil  Rights,  regardless  of  whether 
any  compliance  agency  exists  for  the 
facility  or  construction  site  concerned. 

(d)  Cooperation  of  other  Federal 
agencies  in  the  enforcement  of  agree¬ 
ments  containing  Corrective  Action  or 
Recipient  Special  Provisions.  The  Depart¬ 
mental  Director  of  Civil  Rights  is  re¬ 
sponsible  for  informing  other  Federal 
agencies  which  may  act  as  compliance 
agency  in  regard  to  any  agreement  con¬ 
taining  the  Corrective  Action  or  Recipi¬ 
ent  Special  Provisions  of  the  require¬ 
ments  for  enforcing  equal  opportunity 
obligations  of  that  agreement  and  for 
requesting  those  agencies  to  take  due 
regard  of  the  provisions  of  this  part  so  as 
to  avoid  generating  claims  by  employers. 

(e)  Referral  to  the  Department  of 
Justice  or  the  Equal  Employment  Oppor¬ 
tunity  Commission.  The  Departmental 
Director  of  Civil  Rights  may  in  an  ap¬ 
propriate  case  recommend  to  the  Direc¬ 
tor,  OBCC,  that  action  be  taken  under 
sections  209(a)  (2)  or  (3)  of  Executive 
Order  11246,  as  amended. 

§  23.11  Delegation  of  responsibility  to 
recipients. 

(a)  Authority  to  delegate  responsibil¬ 
ity  to  recipients.  Notwithstanding  any 
other  provision  of. this  part,  any  DOT 
element  may  delegate  to  any  of  its 
recipients,  and  require  that  recipient  to 
perform,  some  or  all  of  its  responsibility 
determination  and  postaward  compli¬ 
ance  review  responsibilities  in  regard  to 
the  recipient’s  contracts  and  subcon¬ 
tracts  and  the  facilities  and  construc¬ 
tion  sites  of  the  recipient’s  contractors 
and  subcontractors,  if — 


(1)  Binding  assurances  are  obtained 
from  the  recipient  to  ensure  the  satis¬ 
factory  performance  by  him  of  the  re¬ 
sponsibility  determination  and  compli¬ 
ance  review  responsibilities  delegated  to 
him,  in  accordance  with  the  require¬ 
ments  of  §§  23.4  and  23.6  (except  that 
the  civil  rights  specialists  and  cognizant 
contracting  officers  referred  to  may  be 
civil  rights  specialists  and  contracting 
officers  respectively  employed  by  the 
recipient) ; 

(2)  An  adequate  system  is  devised  for 
the  DOT  element  to  monitor  and  im¬ 
prove,  as  necessary,  the  performance  by 
the  recipient  of  the  responsibility  deter¬ 
mination  and  compliance  review  respon¬ 
sibilities  delegated  to  him;  and 

(3)  The  delegation  program  of  the 
DOT  element  (including  the  assurances 
to  be  obtained  and  the  monitoring  sys¬ 
tem  to  be  established)  is  submitted  to 
the  Departmental  Director  of  Civil 
Rights  for  approval  as  part  of  the  im¬ 
plementing  instructions  and  procedures 
of  this  part,  or  amendment  thereto,  and 
the  Director  approves  thereof. 

(b)  Effect  of  delegation.  Any  delega¬ 
tion  of  responsibility  to  a  recipient  here¬ 
under  does  not  affect  the  responsibility 
of  the  DOT  element  to  make  a  respon¬ 
sibility  determination  or  to  conduct  a 
postaward  compliance  review  required 
by  this  part  in  regard  to  the  recipient  or 
any  of  his  facilities  or  construction  sites. 

§  23.12  Reports  to  Departmental  Direc¬ 
tor  of  Civil  Rights  and  the  Director, 
OFCC. 

<a)  General.  Each  DOT  element  shall 
submit  to  the  Departmental  Director  of 
Civil  Rights  within  the  time  requested 
whatever  information, 'reports,  or  copies 
of  reports  that  the  Director  may  from 
time  to  time  request  in  the  administra¬ 
tion  of  this  part. 

(b)  Annual  reports — (1)  Compliance 
agency  industry  manpower  reports.  The 
United  States  Coast  Guard  and  the  Fed¬ 
eral  Aviation  Administration  shall  sub¬ 
mit  to  the  Departmental  Director  of 
Civil  Rights  by  July  1  of  each  year  a 
manpower  report  indicating  current  total 
employment  broken  down  by  minority 
group  and  job  category  for  each  indus¬ 
try  for  which  they  respectively  act  as 
compliance  agency.  The  report  may  con¬ 
sist  solely  of  a  compilation  of  individual 
employer  information  reports  EEO-1 
(Standard  Form  100)  filed  by  employers 
in  the  industry  concerned  for  the  cur¬ 
rent  year. 

(2)  Construction  manpower  reports. 
Each  DOT  element  shall  submit  to  the 
Departmental  Director  of  Civil  Rights 
by  September  15  of  each  year  a  man¬ 
power  report  indicating  current  total 
employment  by  employers  for  whose 
construction  site  or  sites  it  has  com¬ 
pliance  responsibilities.  The  report  shall 
consist  of  a  compilation  of  individual 
annual  minority  group  representation  re¬ 
ports  filed  by  those  employers  for  the 
current  year  under  paragraph  (h)  (6)  (iv) 
of  the  Affirmative  Action  Special 
Provision. 

(c)  Semiannual  reports.  Each  DOT 
element  shall  submit  to  the  Depart¬ 


mental  Director  of  Civil  Rights  by 
July  30  for  the  first  6  months  of  the 
calendar  year  and  by  January  30  for  the 
last  6  months  of  the  previous  calendar 
year  reports  indicating  the  total  number 
of  nonexempt  contracts  and  grant 
agreements  which  it  and  its  recipients 
have  awarded,  by  category  (direct  supply 
contracts,  direct  construction  contracts, 
federally  assisted  supply  contracts,  fed¬ 
erally  assisted  construction  contracts, 
and  grant  agreements) ,  by  dollar 
amount  ($1  million  or  more;  $500,000 
to  $1  million;  $100,000  to  $500,000; 
$50,000  to  $100,000;  and  $10,000  to 
$50,000),  and  by  identity  of  awarding 
authority  (geographic  or  other  subdivi¬ 
sion  of  the  DOT  element  or  name  of 
recipient) . 

(d)  Quarterly  reports.  Each  DOT  ele¬ 
ment  shall  submit  to  the  Departmental 
Director  of  Civil  Rights  by  the  30th  of 
the  month  following  the  close  of  each 
quarter  (January  30,  April  30,  July  30, 
and  October  30)  reports  in  duplicate 
including  the  following  data  on  activities 
during  the  preceding  quarter. 

(1)  Narrative  summary  of  program 
activities.  Quarterly  reports  shall  provide 
a  narrative  description  of  general  equal 
opportunity  contract  compliance  activ¬ 
ities,  including  major  accomplishments, 
significant  problems  encountered  or  re¬ 
solved,  new  activities  initiated,  training 
programs  developed,  conducted,  or  re¬ 
viewed,  and  significant  organizational 
and  personnel  actions. 

(2)  Statistical  summary  of  program 
activities.  Quarterly  reports  shall 
indicate — 

(i)  The  number  of  responsibility  de¬ 
terminations  made  during  the  preceding 
quarter  and  the  results  of  each  (finding 
of  responsibility  or  nonresponsibility) ; 

(ii)  The  number  of  responsibility  de¬ 
terminations  involving  onsite  reviews 
and  of  postaward  compliance  reviews 
made  or  conducted  during  the  preced¬ 
ing  quarter  and  the  scope  (name  of  each 
facility  or  construction  site  visited)  and 
results  of  each  (finding  of  responsibility 
or  nonresponsibility,  or  of  compliance 
or  noncompliance,  and  in  the  latter  case 
remedial  actions  taken) ;  and 

(iii)  The  number  and,  to  the  extent 
scheduled,  scope  (name  of  facility  or 
construction  site  to  be  visited)  of  post¬ 
award  compliance  reviews  programmed 
for  the  current  quarter. 

The  information  shall  be  broken  down 
by  category  of  facility  or  construction 
site  reviewed  or  to  be  reviewed  (identi¬ 
fication  of  industry)  and  by  identity  of 
reviewing  authority  (geographic  or  other 
subdivision  of  the  DOT  element  or,  if  a 
delegation  of  responsibility  has  been  or 
is  to  be  made  under  §  23.11,  name  of 
recipient) . 

(e)  Reports  to  the  Director,  OFCC — 
(1)  General.  The  Departmental  Direc¬ 
tor  of  Civil  Rights  shall  promptly  sub¬ 
mit  to  the  Director,  OFCC,  whatever 
information,  reports,  or  copies  of  reports 
that  the  latter  may  from  time  to  time 
request  in  the  administration  of  Execu¬ 
tive  Order  11246,  as  amended. 

(2)  Quarterly  reports.  The  Depart¬ 
mental  Director  of  Civil  Rights  shall 
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submit  to  the  Director,  OFCC,  by  the 
15th  of  the  second  month  following  the 
close  of  each  quarter  (February  15, 
May  15,  August  15,  and  November  15) 
reports  transmitting  copies  of  quarterly 
reports  submitted  by  DOT  elements  for 
the  preceding  quarter. 

Appendix  I 

DEPARTMENT  OF  TRANSPORTATION  NOTICE  TO 
BIDDERS,  OFFERORS,  AND  APPLICANTS  NONEX¬ 
EMPT  AGREEMENTS 

Bidders,  offerors,  and  applicants  are  hereby 
notified  that  the  following  Affirmative  Action 
Special  Provision  will  be  included  in  any 
nonexempt  agreement  resulting  from  this 
solicitation: 

AFFIRMATIVE  ACTION  SPECIAL  PROVISION 

Without  derogation  to  any  other  provision 
of  this  agreement,  the  following  obligations 
apply: 

(a)  General.  (1)  Exemption  from  compli¬ 
ance  In  whole  or  In  part  from  the  Equal  Op¬ 
portunity  Clause  (see  S  23.5(a)  of  Part  23) 
constitutes  exemption  to  the  same  extent 
from  this  Special  Provision. 

(2)  Violation  of  any  equal  opportunity 
obligation  constitutes  violation  of  the  Equal 
Opportunity  Clause. 

(3)  The  employer  will  assist  and  cooperate 
actively  with  the  Federal  Government  and  its 
authorized  representatives  in  meeting  his 
equal  opportunity  obligations  and  will  per¬ 
mit  postaward  compliance  reviews  and  com¬ 
plaint  investigations  both  during  and  after 
performance  of  this  agreement. 

(4)  The  employer  will  take  all  steps  nec¬ 
essary  to  ensure  that  no  employee,  agent, 
or  person  subject  to  his  control  intimidates, 
threatens,  coerces,  or  discriminates  against 
any  person  for  the  purpose  of  interfering 
with  the  filing  of  a  complaint,  furnishing 
information,  or  assisting  or  participating  in 
any  manner  in  an  investigation,  compliance 
review,  hearing,  or  any  other  activity  related 
to  the  administration  of  Part  23  or  any  Fed¬ 
eral,  State,  or  local  law  providing  relief  for 
or  requiring  affirmative  action  against  dis¬ 
crimination  in  employment. 

(5)  Notwithstanding  any  other  provision 
of  this  agreement,  it  is  not  a  violation  of 
equal  opportunity  obligations  for  the  em¬ 
ployer  to  hire  and  employ  employees  or  to 
admit  to,  or  employ  an  individual  in,  any 
training  program,  on  the  basis  of  religion, 
sex,  or  national  origin  in  those  certain  in¬ 
stances  where  religion,  sex,  or  national  ori¬ 
gin  is  a  bona  fide  occupational  qualifica¬ 
tion  reasonably  necessary  to  the  normal 
operation  of  the  employer’s  particular  busi¬ 
ness  or  enterprise.  Similarly,  nothing  con¬ 
tained  in  any  equal  opportunity  obligation 
applies  to  any  business  or  enterprise  on  or 
near  an  Indian  reservation  with  respect  to 
any  publicly  announced  employment  prac¬ 
tice  of  such  business  or  enterprise  under 
which  a  preferential  treatment  is  given  to 
any  Individual  because  he  is  an  Indian  liv¬ 
ing  on  or  near  a  reservation. 

(6)  If  this  agreement  is  a  contract  or 
subcontract,  the  following  provisions  apply: 

(i)  The  employer  will  not  enter  into  a 
subcontract  with  any  person  known  to  have 
been  debarred  because  of  violation  of  equal 
opportunity  obligations,  unless  an  exemption 
Is  obtained  as  provided  in  §  23.5  of  Part  23. 

(ii)  The  employer  will  assure  that  this 
Special  Provision  is  made  binding  upon  each 
person  to  whom  he  awards  a  nonexempt  sub¬ 
contract  for  construction  work  hereunder  by 
including  it  in  each  such  subcontract. 

(ill)  The  employer  will  use  his  best  efforts 
to  assure  compliance  with  equal  opportunity 
obligations  in  each  nonexempt  subcontract 
which  he  awards  hereunder.  If  this  agreement 
is  a  contract  for  construction  work,  this 


obligation  shall  extend  to  the  employment 
policies  and  practices  of  all  subcontractors 
at  each  construction  site  hereunder. 

(lv)  Without  derogation  to  the  preceding 
subparagraph  (ill),  the  employer  will  take 
any  action  which  the  Federal  Government  or 
its  authorized  representative  may  direct  as 
a  means  of  enforcement  of  equal  opportunity 
obligations  of  any  subcontractor  hereunder, 
including  terminating  a  subcontract  in  whole 
or  in  part  for  noncompliance. 

(b)  Nondiscrimination.  (1)  Discrimination 
within  the  meaning  of  the  Equal  Opportunity 
Clause  Includes  the  continuance  of  any  em¬ 
ployment  policy  or  practice  which  perpetu¬ 
ates  the  effects  of  past  discrimination,  re¬ 
gardless  of  the  date  of  that  discrimination. 

(2)  Guidelines  concerning  sex  discrimina¬ 
tion  are  set  forth  in  Title  41,  Code  of  Federal 
Regulations,  Part  60-20  (35  Fit.  8888,  June  9, 
1970). 

(3)  This  Special  Provision  is  not  Intended 
and  shall  not  be  used  to  discriminate  against 
any  person.1 

(c)  Recruitment  and  promotion.  (1)  The 
employer  will  assure  that  there  is  a  repre¬ 
sentative  flow  of  minority  group  candidates 
for  each  Job  classification  by  affording  per¬ 
sons  in  the  potential  applicant  minority 
group  population  realistic  notice  of  openings 
and  opportunity  to  apply  for  them  and  by 
encouraging  them  to  do  so.  A  "representative 
flow”  means  a  flow  approximating  over  a 
reasonable  period  of  time  the  minority  group 
breakdown  of  the  total  qualified,  potential 
applicant  population. 

(2)  Without  derogation  to  the  preceding 
subparagraph  (1),  the  employer  will  assure 
that  at  least  one  qualified  minority  group 
candidate  is  considered  for  each  Job  opening, 
except  to  the  extent  that  the  employer  af¬ 
firmatively  determines  that: 

(i)  No  such  candidate  exists  in  the 
potential  applicant  population; 

(ii)  Compelling  circumstances  which 
could  not  reasonably  have  been  anticipated 
exist,  making  it  unreasonable  to  delay  filling 
the  opening;  or 

(ill)  The  opening  is  in  a  Job  classification 
in  which  the  minority  group  breakdown  of 
employees  currently  approximates  the  mi¬ 
nority  group  breakdown  of  the  total  quali¬ 
fied,  potential  applicant  population. 

(d)  Qualification  requirements,  tests,  and 
other  selection  techniques.  (1)  The  em¬ 
ployer  will  as  soon  as  reasonably  possible 
affirmatively  determine  that  the  following 
tests  are  valid  for  their  intended  purposes 
in  accordance  with  the  requirements  of  sec¬ 
tions  2(b),  3,  5,  and  6  of  the  Order  of  the 
Secretary  of  Labor,  “Employment  Tests  by 
Contractors  and  Subcontractors,”  Issued  on 
September  24.  1968  (33  F.R.  14392)  [herein¬ 
after  termed  the  Order  of  Sept.  24,  1968]  or 
discontinue  their  use.  These  tests  are  those 
which  the  employer  regularly  uses  to  select 
from  among  or  between  candidates  for  hire, 
transfer,  or  promotion  to  other  than  a  pro¬ 
fessional,  technical,  or  managerial  Job 
classification  (defined  as  occupation  groups 
"0”  or  “1”  in  UJ3.  Employment  Service, 
"Dictionary  of  Occupational  Titles”  (UB. 


1  There  is  no  Inconsistency  between  affirma¬ 
tive  action  obligations  and  the  obligation  not 
to  discriminate:  “The  hiring  process,  viewed 
realistically,  does  not  begin  and  end  with 
the  employer's  choice  among  competing  ap¬ 
plicants.  The  standards  he  sets  for  considera¬ 
tion  of  applicants,  the  methods  he  uses  to 
evaluate  qualifications,  his  techniques  for 
communicating  information  as  to  vacancies, 
the  audience  to  which  he  communicates  such 
Information,  are  all  factors  likely  to  have  a 
real  and  predictable  effect  on  the  racial  [and 
other  minority  group]  composition  of  his 
work  force.”  Opinion  of  the  Attorney  General 
to  the  Secretary  of  Labor,  Sept.  22,  1969. 


Government  Printing  Office,  3d  Ed.  (1965)) 
and  for  which  hfe  does  not  already  keep  avail¬ 
able  for  inspection  evidence  of  validity 
pursuant  to  that  order. 

(2)  Notwithstanding  the  preceding  sub- 
paragraph,  the  employer  is  not  required  to 
validate  tests  to  the  extent  that  he  uses  tfte 
testing  services  of  a  State  Employment  Serv¬ 
ice  Office  or  Agency  (hereinafter  termed 
State  Office).  However,  the  employer  may 
not  use  those  testing  services  unless — 

(i)  The  tests  used  by  the  State  Office  have 
been  validated  pursuant  to  the  requirements 
of  the  Order  of  September  24,  1968,  and  the 
employer  maintains  on  file  the  U.S. 
Employment  Service  certification  of  this 
fact,  or 

(ii)  The  tests  used  by  the  State  Office 
have  not  been  validated  pursuant  to  the  re¬ 
quirements  of  the  order  of  September  24, 
1968,  but  the  employer  cooperates  with  the 
State  Office  to  effect  validation  of  tes„s  as 
they  relate  to  his  Job  requirements. 

(3)  The  employer  will  assure  that  his  qual¬ 
ification  requirements  and  selection  tech¬ 
niques  other  than  tests  (including  unscored 
interviews,  unscored  application  forms,  and 
records  of  educational  and  work  history)  do 
not  unfairly  exclude  any  minority  group 
candidates.  Whenever  there  is  evidence  of 
unfair  exclusion  (e.g.,  a  differential  rate  of 
rejection  of  candidates  of  a  particular  minor¬ 
ity  group,  or  an  otherwise  unexplained  under¬ 
representation  of  persons  of  a  particular 
minority  group  in  a  particular  Job  classifica¬ 
tion)  ,  the  employer  will  as  soon  as  reasonably 
possible  affirmatively  determine  that: 

(i)  Any  qualification  requirements  for  the 
Job  classification  Involved  are  consistent 
throughout  his  work  force  and  are  valid  for 
actual  work  to  be  performed,  and 

(ii)  Any  selection  technique  other  than 
a  test  regularly  used  to  select  from  among 
or  between  candidates  for  hire,  transfer,  or 
promotion  to  the  Job  classification  Involved 
is  valid  for  its  intended  purposes,  the  evi¬ 
dence  of  validity  being  of  the  same  type 
referred  to  in  sections  2  and  3  of  the  order 
of  September  24,  1968. 

(4)  The  employer  will  not  require  any 
minority  group  candidate  previously  dis¬ 
criminated  against  in  hiring,  transfer,  or  pro¬ 
motion  to  qualify  under  any  qualification 
requirement,  test,  or  other  selection  tech¬ 
nique  which  was  not  required  of  an  incum¬ 
bent  hired,  transferred,  or  promoted  on  or 
after  the  date  of  the  discrimination  into  the 
department.  Job  classification,  or  Job  progres¬ 
sion  line  from  which  the  candidate  was 
previously  excluded. 

(e)  Minority  group  enterprises.  The  em¬ 
ployer  will  take  the  following  actions  to  pro¬ 
mote  equal  opportunity  for  minority  group 
enterprises  to  compete  for  agreement* 
hereunder: 

(1)  The  employer  will  not  discriminate 
against  or  unfairly  exclude  any  person  seek¬ 
ing  an  agreement  hereunder,  because  of  race, 
color,  religion,  sex,  or  national  origin.  Among 
other  actions  as  necessary  to  accomplish  this, 
the  employer  will  affirmatively  determine 
that  any  previously  unvalidated  qualification 
requirement  which  a  minority  group  enter¬ 
prise  cannot  satisfy  is  valid  for  its  Intended 
purposes  before  the  enterprise’s  bid  or  offer 
is  rejected 

(2)  Consistently  with  the  efficient  per¬ 
formance  of  this  agreement,  the  employer 
will  arrange  solicitations,  time  for  the  prep¬ 
aration  of  offers,  quantities,  specifications, 
and  delivery  and  payment  schedules  so  as  to 
facilitate  the  participation  of  minority  group 
enterprises. 

(3)  The  employer  will  solicit  offers  for  each 
uncommitted  agreement  from  minority  group 
enterprises,  except  to  the  extent  that  he 
affirmatively  determines  that  minority  group 
enterprises  capable  of  satisfactorily  per¬ 
forming  the  agreement  do  not  exist  within 
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a  reasonable  area  of  solicitation  or  that 
compelling  circumstances  which  could  not 
reasonably  have  been  anticipated  exist,  mak¬ 
ing  it  unreasonable  to  delay  awarding  the 
agreement.  An  “uncommitted”  agreement  is 
a  negotiated  agreement  hereunder  which 
the  employer  is  not  contractually  obligated 
or  otherwise  committed  to  award  a  par¬ 
ticular  person  as  part  of  an  on-going,  bona 
fide  business  relationship  predating  the 
award  of  this  agreement. 

(4)  The  employer  will  afford  minority 
group  enterprises  within  a  reasonable  area 
of  solicitation  realistic  notice  of  each  pro¬ 
spective,  formally  advertised  agreement  here¬ 
under  and  opportunity  to  bid  for  it  and  will 
encourage  them  to  do  so. 

(5)  The  employer  will  provide  technical 
guidance  and  counseling  to  any  minority 
group  enterprise  which  seeks  or  needs  as¬ 
sistance  in  competing  for  an  agreement  here¬ 
under.  The  employer  will  make  known  to 
the  minority  group  community  in  the  areas 
of  solicitation  referred  to  in  the  preceding 
subparagraph  that  these  services  are 
available. 

(f)  Trade  associations  and  unions.  (1) 
The  employer  may  delegate  full  or  partial 
responsibility  to  another  person,  including 
a  trade  association  or  union,  to  meet  any 
equal  opportunity  obligation.  However,  no 
delegation  diminishes  or  otherwise  affects  the 
employer’s  responsibility  to  assure  satis¬ 
faction  of  all  6uch  obligations.  Thus,  the 
employer  cannot,  without  violating  his  equal 
opportunity  obligations,  rely  upon  a  union 
for  referrals  if  the  union  discriminates 
against  or  unfairly  excludes  minority  group 
persons  in  granting  membership  or  effect¬ 
ing  referrals  or  if  the  rate  of  minority 
group  referrals  to  the  employer  from 
the  union  and  any  other  sources  of  em¬ 
ployees  does  not  constitute  a  representa¬ 
tive  flow  (as  defined  in  paragraph  (c)(1) 
above)  and  include  at  least  one  qualified 
minority  group  candidate  for  each  Job  open¬ 
ing  (except  to  the  extent  specified  in  para¬ 
graph  (c)(2)  above). 

(2)  Without  derogation  to  the  preceding 
subparagraph  (1): 

(i)  The  employer  will  use  his  best  efforts 
to  incorporate  a  clause  into  each  of  his 
union  agreements  to  the  effect  that  the 
union  will  admit,  represent,  and  otherwise 
treat  members  and  applicants  for  member¬ 
ship  and  make  any  referrals  without  regard 
to  race,  color,  religion,  sex,  or  national  origin 
and  will  take  affirmative  action  to  assure 
the  achievement  of  equal  employment 
opportunity. 

(ii)  If  a  union  which  the  contractor  has 
recognized  is,  in  violation  of  the  Civil  Rights 
Act  of  1964,  the  National  Labor  Relations 
Act,  or  the  Railway  Labor  Act,  engaged  in  a 
pattern  or  practice  of  discriminating  in  ad¬ 
mitting,  representing,  or  otherwise  treating 
members  or  applicants  for  membership  or  in 
effecting  referrals,  the  contractor  will 
promptly  notify  the  Equal  Employment  Op¬ 
portunity  Commission  thereof,  file  a  com¬ 
plaint  with  the  National  Labor  Relations 
Board  for  an  appropriate  remedy,  seek  other 
appropriate  remedial  legal  action,  or  bring 
the  case  to  the  attention  of  the  Departmental 
Director  of  Civil  Rights,  Department  of 
Transportation,  Washington,  D.C. 

(g)  Corrective  action.  The  employer  will 
promptly  take  and  complete  corrective  action 
whenever  any  violation  of  his  equal  oppor¬ 
tunity  obligations  comes  to  his  attention. 
“Corrective  action”  means  action  to  correct, 
compensate  for,  and  remedy  each  violation 
in  full.  It  necessarily  involves  determination 
of  the  cause  and  scope  of  the  violation,  in¬ 
cludes  preventive  action  to  assure  that  the 
same  or  a  similar  violation  will  not  recur, 
and  extends  to  all  persons  who  have  been 
adversely  affected. 


(i)  In  the  case  of  a  seniority  system 
which  perpetuates  the  effects  of  past  dis¬ 
crimination,  corrective  action  must  permit 
employees  who  were  discriminated  against 
to  move  to  their  rightful  place  as  quickly  as 
possible,  consistently  with  valid,  corrected 
seniority  and  qualification  requirements  and 
without  any  diminution  in  pay  rates  or  Job 
security  rights.  Moreover,  corrective  action 
in  this  situation  must  include  special  train¬ 
ing  on  the  employer’s  time  to  qualify  any 
employee  who  is  unable  to  qualify  for  his 
rightful  place  because  of  the  prior  discrimi¬ 
nation.  If  that  employee  is  unable  to  qualify 
even  with  special  training,  he  must  be  given 
a  chance  to  qualify,  with  further  special 
training  as  necessary,  for  at  least  one  other 
department.  Job  classification,  or  Job  pro¬ 
gression  line  from  which  he  was  previously 
excluded. 

(ii)  Corrective  action  for  intentional  dis¬ 
crimination  includes  the  payment  of  back 
pay  less  interim  earnings  or  amounts  earn- 
able  with  reasonable  diligence* 

(h)  Records  and  reports.  (1)  The  em¬ 
ployer  will  make  records  indicating: 

(i)  The  employer’s  Job  classifications,  to¬ 
gether  with  a  description  of  duties  and  a 
statement  of  applicable  rates  of  pay  for  each 
classification. 

(ii)  The  total  number  of  the  employer’s 
employees,  broken  down  by  minority  group 
and  Job  classification. 

(iii)  The  total  number  of  applicants, 
broken  down  by  minority  group  and  Job 
classification,  for  each  30-day  period  follow¬ 
ing  award  of  this  agreement; 

(iv)  The  names,  addresses,  and  minority 
group  identification  of  minority  group  appli¬ 
cants  who  are  not  hired,  the  dates  thereof, 
and  the  reasons  therefor,  on  a  complete  or 
statistically  significant,  random  sampling 
basis. 

(v)  The  name  and  minority  group  identi¬ 
fication  of  each  minority  group  employee 
who  is  passed  over  for  promotion,  the  date 
thereof,  and  the  reasons  therefor. 

(vi)  Each  affirmative  determination  re¬ 
quired  under  paragraphs  (c)(2),  (d)(1), 
(d)  (3) ,  (e)  (1) ,  or  (e)  (3)  of  this  Special  Pro¬ 
vision,  the  date  thereof,  and  the  basis 
therefor. 

(2)  The  records  required  under  subpara¬ 
graphs  (1)  (i)  and  (ii)  of  this  paragraph 
shall  be  updated  annually  and  shall  first 
be  prepared  within  the  first  30  days  of  award 
of  this  agreement,  unless  they  have  been 
prepared  within  the  preceding  12  months. 

(3)  The  employer  will  retain  the  records 
required  to  be  made  under  this  paragraph 
for  a  period  of  3  years  following  their  prepa¬ 
ration  and  will  make  them  available  at 
reasonable  times  and  places  for  inspection 
by  any  authorized  representative  of  the 
Federal  Government. 

(4)  The  employer  will  comply  with  the 
requirements  of  the  Joint  Reporting  Com¬ 
mittee  in  regard  to  the  filing  of  an  annual 
employer  information  report  EEO-1  (Stand¬ 
ard  Form  100) . 

(5)  The  employer  will  promptly  submit  to 
an  authorized  representative  of  the  Federal 
Government  upon  request  a  minority  group 
representation  report,  consisting  of  the  em¬ 
ployer's  most  recent  records  (in  whole  or 
in  part  as  specified)  required  to  be  made  and 


2  The  period  of  limitations  for  the  award 
of  back  pay  is:  for  sex  discrimination,  Oct. 
13,  1968,  or  the  date  when  the  employer 
first  became  bound  by  the  Equal  Oppor¬ 
tunity  Clause  if  he  can  prove  that  date  is 
later;  and  for  other  prohibited  discrimina¬ 
tion,  Oct.  24,  1965,  or  the  date  when  the  em¬ 
ployer  first  became  bound  by  the  Equal  Op¬ 
portunity  Clause  if  he  can  prove  that  date 
is  later. 


kept  under  subparagraphs  ( 1)  (i) ,  (l)(ii), 
and  (2)  of  this  paragraph  and  indicating 
the  time  at  which  the  data  for  those  records 
were  compiled.  The  employer  will  also 
promptly  submit  any  other  information  re¬ 
garding  possible  violations  of  the  equal  op¬ 
portunity  obligations  of  the  employer  or  any 
subcontractor,  which  such  authorized  repre¬ 
sentative  may  reasonably  request. 

(6)  If  this  agreement  is  a  contract  or  sub¬ 
contract  for  construction  work,  the  follow¬ 
ing  provisions  apply: 

(i)  The  records  required  under  subpara¬ 
graph  ( 1 )  (ii)  of  this  paragraph  may  be 
limited  to  the  employer’s  work  force  not  en¬ 
gaged  in  construction  work. 

(ii)  The  employer  will  submit  to  the  Con¬ 
tracting  Officer  of  the  prime  contract  an 
interim  minority  group  representation  re¬ 
port,  indicating  the  total  number  of  em¬ 
ployees,  broken  down  by  minority  group  and 
Job  classification,  engaged  in  construction 
work  hereunder  as  of  the  last  payroll  period 
before  the  respective  due  date  of  each  report. 

A  report  is  due  20,  60,  and  100  days  after 
the  start  of  construction  hereunder  and 
thereafter  promptly  upon  request. 

(iii)  The  employer  will  promptly  submit 
to  an  authorized  representative  of  the  Fed¬ 
eral  Government  upon  request  a  special 
minority  group  representation  report,  indi¬ 
cating  the  total  number  of  employees,  broken 
down  by  minority  group  and  Job  classifica¬ 
tion,  engaged  in  construction  work  other 
than  under  this  agreement,  as  such  repre¬ 
sentative  may  reasonably  request. 

(iv)  The  employer  will  submit  an  annual 

minority  group  representation  report  by 
August  15  of  each  year  in  which  work  is 
performed  on  or  under  this  agreement  to 
the  Director  of  Civil  Rights  of  the  Adminis¬ 
tering  Agency  hereunder,  Washington,  D.C. 
That  report  shall  indicate  the  total  number 
of  employees,  broken  down  by  minority 
group  and  Job  classification,  engaged  in  con¬ 
struction  work  as  of  the  last  payroll  period 
before  the  end  of  July.  For  the  purpose  of 
this  subparagraph,  the  term  “Administering 
Agency”  means  the  element  of  the  Depart¬ 
ment  of  Transportation  (Office  of  the  Secre¬ 
tary,  U.S.  Coast  Guard,  Federal  Aviation 
Administration,  Federal  Highway  Adminis¬ 
tration,  Federal  Railroad  Administration, 
Urban  Mass  Transportation  Administration. 
National  Highway  Safety  Bureau,  St.  Law¬ 
rence  Seaway  Development  Corporation,  or ' 
National  Transportation  Safety  Board)  which 
has  compliance  responsibilities  for  this 
agreement  under  §  23.10  (b)  or  (c)  of 

Part  23. 

(i)  Definitions.  Notwithstanding  any  other 
provisions  of  this  agreement,  the  definitions 
in  §  23.2  of  Part  23  apply  to  this  Special 
Provision  with  the  following  additions  and 
changes: 

“Applicant”  includes  a  referral  from  a 
union  or  other  source  of  employees. 

“Employee”  means  any  person  hired  to 
work  for  the  employer  for  compensation  on  a 
full-  or  part-time,  permanent  or  temporary 
basis. 

“Jcfb  classification”  means  a  group  or  grade 
of  employees  who  perform  the  same  type  of 
work  under  similar  working  conditions  at  the 
same  location  (or,  for  traveling  employees, 
with  headquarters  at  the  same  location)  and 
exercise  substantially  equal  skill,  effort,  and 
responsibility,  such  as  engineers,  account¬ 
ants,  stenographers,  and  guards  at  a  particu¬ 
lar  plant;  traveling  salesmen  or  construction 
inspectors  with  headquarters  at  a  particular 
facility;  or  trainees,  apprentices,  and  Jour¬ 
neymen  (and  any  levels  thereof)  in  a  par¬ 
ticular  trade  at  a  particular  construction 
site. 

"Minority  group”  means  a  group  of  persons 
of  any  race,  color,  religion,  sex,  or  national 
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origin  which  has  been  the  subject  of  employ¬ 
ment  discrimination  in  the  potential  appli¬ 
cant  population.  Except  for  Orientals  in 
Hawaii  and  Spanish- sur named  Americans  in 
Puerto  Rico,  the  term  necessarily  includes 
Negroes,  American  Indians,  Orientals,  Span- 
ish-surnamed  Americans  (persons  of  Mexi¬ 
can,  Puerto  Rican,  Cuban,  or  Spanish  origin 
or  ancestry),  Alaskan  natives  in  Alaska 
(Aleuts  and  Eskimos),  and  females,  unless 
the  Departmental  Director  of  Civil  Rights, 
Department  of  Transportation,  or  his  desig¬ 
nee  has  determined  that  the  group  is  not 
the  subject  of  employment  discrimination  in 
an  area  indicated  and  the  employer  has  been 
so  notified. 

“Minority  group  enterprise”  means  any  sole 
proprietorship,  partnership,  or  corporation  of 
which  the  proprietor,  at  least  half  of  the 
partners,  or  at  least  half  of  the  board  of 
directors,  officers,  or  those  exercising  effective 
control  respectively  are  minority  group 
members. 

“Part  23”  means  Part  23  of  the  Regulations 
of  the  Office  of  the  Secretary  of  Transporta¬ 
tion,  issued  on  October  8,  1970  (35  F.R. 
16136;  49  CFR  Part  23 ) . 

“Potential  applicant  population”  means 
the  group  of  people  (including  current  em¬ 
ployees)  who,  given  the  employment  oppor¬ 
tunities  and  location  involved,  may  reason¬ 
ably  be  expected  to  apply  for  an  opening  or 
openings  if  notified  of  and  given  the  oppor¬ 
tunity  and  encouragement  to  do  so. 

“Promotion”  means  an  advancement,  up¬ 
grading,  or  transfer  to  a  higher  or  better  job 
classification,  such  as  a  Job  classification 
which  pays  a  higher  basic,  effective  wage  or 
salary  or  which  may  reasonably  be  expected 
to  lead  to  such  a  job  classification.  The  term 
“promotion  by  the  employer”  includes  a 
promotion  made  in  accordance  with  a  union 
agreement  or  practice. 

"Test”  means  any  paper-and-pencil  or  per¬ 
formance  measure  used  to  Judge  qualifica¬ 
tions  for  hire  or  promotion.  The  term  in¬ 
cludes  a  measure  of  general  intelligence, 
mental  ability,  or  learning  ability;  specific 
intellectual  ability;  mechanical,  clerical,  or 
other  aptitude;  knowledge  or  proficiency; 
occupational  or  other  interest;  or  personality 
or  temperament. 

Appendix  II 

DEPARTMENT  OF  TRANSPORTATION  NOTICE  TO 

BIDDERS  AND  OFFERORS  NONEXEMPT  DIRECT 

CONTRACTS 

Bidders  and  offerors  are  hereby  notified 
that  the  following  Corrective  Action  Special 
Provision  will  be  included  in  any  nonexempt 
direct  contract  resulting  from  this  solicita¬ 
tion; 

CORRECTIVE  ACTION  SPECIAL  PROVISION 

Notwithstanding  any  other  provision  of 
this  contract: 1 


1  Federal  Procurement  Regulations  (FPR) 
S§  1-12.805-9  (a)-(b)  and  1-12.807-1  (a)-(c) 
do  not  govern  this  contract.  However,  the 
contractor  may  enter  into  a  conciliation 
agreement  with  an  authorized  representative 
of  the  Federal  Government  as  an  Informal 
resolution  of  violation  of  equal  opportunity 
obligations.  In  that  case,  if  the  contractor 
complies  with  the  agreement  within  the  time 
provided  for  therein  and  mails  to  or  files 
with  the  Departmental  Director  of  Civil 
Rights,  Department  of  Transportation,  Wash¬ 
ington,  D.C.,  a  request  for  a  hearing  within 
10  days  following  compliance,  he  is  entitled 
to  a  hearing  as  provided  in  FPR  §  1-12.807-3 
to  determine  whether  the  terms  of  the  agree¬ 
ment  are,  in  fact,  required  to  achieve  com¬ 
pliance  with  his  equal  opportunity  obliga¬ 
tions.  The  contractor’s  compliance  with  the 
agreement  does  not  constitute  the  basis  for 
any  equitable  adjustment  under  this  Special 
Provision. 


(a)  The  contractor  will  comply  with  any 
notice  in  writing  addressed  to  him  to  take 
corrective  action  for  violation  of  his  equal 
opportunity  obligations.  Identified  as  a  di¬ 
rection  to  correct  EEO  deficiencies  and  de¬ 
livered  to  him  by  an  Authorized  Contracting 
Officer,  except  to  the  extent  that  the  correc¬ 
tive  action  required  is  not  within  the  general 
scope  of  his  equal  opportunity  obligations. 
Failure  to  comply  with  the  direction  within 
10  days  from  receipt  or  such  longer  period 
as  may  be  provided  therein  (except  to  the 
extent  that  the  corrective  action  required  is 
not  within  the  general  scope  of  the  con¬ 
tractor’s  equal  opportunity  obligations)  is 
grounds  for  the  termination  of  this  contract 
in  whole  or  in  part  for  default. 

Except  as  provided  herein,  no  order,  state¬ 
ment,  or  conduct  of  an  Authorized  Contract¬ 
ing  Officer  or  any  other  person  may  be  treated 
as  a  direction  to  correct  EEO  deficiencies  and 
entitle  the  contractor  to  an  equitable  adjust¬ 
ment  under  this  paragraph  (a). 

If  the  direction  specifies  any  change  in  the 
contractor’s  equal  opportunity  obligations 
and  that  change  causes  an  increase  in  the 
contractor’s  cost  of,  or  the  time  required  for. 
performance  of  any  part  of  this  contract 
(whether  changed  or  not  changed  by  the 
direction),  the  contractor  shall  be  entitled 
to  an  equitable  adjustment  and  the  contract 
shall  be  modified  accordingly :  Provided,  That, 
in  the  case  of  the  prime  contract,  the  con¬ 
tractor  mails  to  or  files  with  the  Contracting 
Officer,  within  30  days  after  receipt  of  the 
direction  and  before  final  payment  here¬ 
under,  a  written  notice  of  claim  for  such 
equitable  adjustment  in  accordance  with 
paragraph  (g)  of  this  Special  Provision. 

If  the  contractor  holds  more  than  one 
agreement  containing  the  Corrective  Action 
or  Recipient  Special  Provisions  pursuant  to 
Part  23,  the  equitable  adjustment  under  this 
paragraph  (a)  shall  reflect  an  equitable  allo¬ 
cation  of  the  total  adjustment  due  the  con¬ 
tractor  on  account  of  the  direction  to  correct 
EEO  deficiencies  in  question. 

(b)  If  on  the  order  of  an  Authorized  Con¬ 
tracting  Officer  a  direction  to  correct  EEO 
deficiencies  is  delivered  to  an  employer  who 
is  a  subcontractor  hereunder  and  the  direc¬ 
tion  specifies  a  change  in  the  subcontractor’s 
equal  opportunity  obligations,  entitling  the 
subcontractor  to  an  equitable  adjustment 
under  paragraph  (a)  of  the  Corrective  Action 
Special  Provision  in  his  subcontract  here¬ 
under  and  causing  an  increase  in  the  con¬ 
tractor’s  cost  of,  or  the  time  required  for, 
performance  of  any  part  of  this  contract 
(whether  changed  or  not  changed  by  the 
direction),  the  contractor  shall  be  entitled 
to  an  equitable  adjustment  and  the  contract 
shall  be  modified  accordingly ;  Provided,  That, 
in  the  case  of  the  prime  contract,  the  con¬ 
tractor  malls  to  or  files  with  the  Contracting 
Officer,  within  30  days  after  receipt  of  notice 
of  delivery  of  the  direction  to  the  subcon¬ 
tractor  and  before  final  payment  hereunder, 
a  written  notice  of  claim  for  such  equitable 
adjustment  in  accordance  with  paragraph 
(g)  of  this  Special  Provision. 

The  equitable  adjustment  under  this  para¬ 
graph  (b)  shall  reflect  any  equitable  adjust¬ 
ment  the  contractor  must  make  to  a  sub¬ 
contractor  hereunder  and  any  additional 
expense  equitably  allocable  to  this  contract 
and  reasonably  incurred  by  the  contractor 
as  a  result  of  the  Authorized  Contracting 
Officer’s  order. 

(c)  If  the  contractor  on  the  order  of  the 
Contracting  Officer  delivers,  or  orders  de¬ 
livered  through  the  appropriate  contractual 
tiers,  to  a  subcontractor  hereunder  a  notice 
of  termination  for  default  in  the  perform¬ 
ance  of  a  direction  to  correct  EEO  deficien¬ 
cies  when  the  subcontractor  was  not  subject 
to  default  under  the  Corrective  Action  Special 
Provision  in  his  subcontract  hereunder,  caus¬ 
ing  an  increase  in  the  contractor’s  cost  of,  or 
the  time  required  for,  performance  of  any 


part  of  this  contract,  the  contractor  shall  be 
entitled  to  an  equitable  adjustment  and  the 
contract  shall  be  modified  accordingly,  pro¬ 
vided  that,  in  the  case  of  the  prime  contract, 
the  contractor  mails  to  or  files  with  the  Con¬ 
tracting  Officer,  within  30  days  after  receipt 
of  the  Contracting  Officer’s  order  and  before 
final  payment  hereunder,  a  written  notice  of 
claim  for  such  equitable  adjustment  in  ac¬ 
cordance  with  paragraph  (g)  of  this  Special 
Provision. 

The  equitable  adjustment  under  this  para¬ 
graph  (c)  shall  reflect  any  equitable  adjust¬ 
ment  or  termination  for  convenience  (or  the 
equivalent  thereof)  which  the  contractor 
must  make  or  allow  a  subcontractor  here¬ 
under  and  any  additional  expense  equitably 
allocable  to  this  contract  and  reasonably  in¬ 
curred  by  the  contractor  as  a  result  of  carry¬ 
ing  out  the  Contracting  Officer’s  order. 

(d)  Notwithstanding  any  other  provision 
of  this  Special  Provision,  a  direction  to  cor¬ 
rect  EEO  deficiencies  shall  be  considered  for 
the  purposes  of  paragraphs  (a)  and  (b)  not 
to  specify  any  change  in  the  contractor’s  or 
subcontractor’s  equal  opportunity  obliga¬ 
tions  if  the  contractor  or  subcontractor  re¬ 
spectively  holds  one  agreement  under  which 
the  direction  does  not  specify  a  change. 
Furthermore,  the  contractor  or  subcontractor 
shall  not  be  entitled  to  an  equitable  adjust¬ 
ment  for  any  change  which  is  required  by 
the  Civil  Rights  Act  of  1964,  the  National 
Labor  Relations  Act,  the  Railway  Labor  Act, 
or  any  other  applicable  law.  Federal,  State, 
or  local,  providing  relief  for  or  requiring  af¬ 
firmative  action  against  discrimination  in 
employment. 

Nothing  provided  in  this  Special  Provision 
excuses  the  contractor  from  proceeding  dili¬ 
gently  with  the  performance  of  the  contract 
and  in  accordance  with  any  applicable  direc¬ 
tion  to  correct  EEO  deficiencies  as  provided 
in  paragraph  (a). 

(e)  Any  termination  for  default  in  the 
performance  of  a  direction  to  correct  EEO 
deficiencies  shall  be  effected  by  delivery  of  a 
notice  of  termination  to  the  contractor  by 
the  Contracting  Officer.  The  notice  shall  iden¬ 
tify  this  contract  and  the  direction  to  correct 
EEO  deficiencies  in  question,  state  that  the 
termination  is  for  default  in  the  performance 
of  that  direction,  and  specify  the  extent  to 
which  performance  under  this  contract  is 
terminated  and  the  time  at  which  that  ter¬ 
mination  becomes  effective. 

Any  clause  in  this  contract  providing  for 
termination  for  default  in  the  performance 
of  the  contract  shall  govern  the  rights  and 
obligations  of  the  parties  if  the  contract  is 
terminated  for  default  in  the  performance  of 
a  direction  to  correct  EEO  deficiencies  when 
the  contractor  was  subject  to  default  under 
this  Special  Provision. 

(f)  If,  after  notice  of  termination  for  de¬ 
fault  in  the  performance  of  a  direction  to 
correct  EEO  deficiencies,  it  is  determined 
for  any  reason  that  the  contractor  was  not 
subject  to  default  under  this  Special  Pro¬ 
vision,  the  rights  and  obligations  of  the 
parties  shall,  if  this  contract  contains  a 
clause  providing  for  termination  for  con¬ 
venience  or  the  equivalent  thereof,  be  the 
same  as  if  the  termination  had  been  effected 
pursuant  to  that  clause,  provided  that,  in 
the  case  of  the  prime  contract,  the  contractor 
mails  to  or  files  with  the  Contracting  Officer, 
within  30  days  after  receipt  of  the  notice  of 
termination  for  default,  a  written  notice  of 
claim  for  a  termination  for  convenience  (or 
the  equivalent  thereof)  in  accordance  with 
paragraph  (g)  of  this  Special  Provision. 

If,  after  notice  of  termination  for  default 
in  the  performance  of  a  direction  to  correct 
EEO  deficiencies,  it  is  determined  for  any 
reason  that  the  contractor  was  not  subject 
to  default  under  this  Special  Provision,  and 
if  this  contract  does  not  contain  a  clause 
providing  for  termination  for  convenience  or 
the  equivalent  thereof,  the  contractor  shall 
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be  entitled  to  an  equitable  adjustment  to 
compensate  for  the  termination  and  the  con¬ 
tract  shall  be  modified  accordingly:  Provided, 
That,  in  the  case  of  the  prime  contract,  the 
contractor  mails  to  or  files  with  the  Con¬ 
tracting  Officer,  within  30  days  after  receipt 
of  the  notice  of  .termination  for  default,  a 
written  notice  of  claim  for  such  equitable 
adjustment  in  accordance  with  paragraph 

(g)  of  this  Special  Provision. 

(g)  In  the  case  of  the  prime  contract: 

Any  notice  of  claim  mailed  or  filed  under 
this  Special  Provision  shall  be  signed  by  the 
contractor,  shall  identify  the  contract  and 
direction  to' correct  EEO  deficiencies  or  notice 
of  termination  involved,  and  shall  state  that 
the  contractor  is  filing  a  claim  on  account 
of  that  direction  or  notice.  The  notice  of 
claim  should  be  in  triplicate,  should  set  forth 
the  general  nature,  basis,  and  monetary  ex¬ 
tent  of  the  claim,  and  should  request  a 
hearing  before  the  Secretary  of  Transporta¬ 
tion  or  his  designee  in  regard  thereto. 

The  Contracting  Officer  may  at  any  time 
before  final  payment  under  this  contract,  if 
he  decides  that  the  facts  justify  the  action, 
extend  the  time  for  filing  a  notice  of  claim 
under  paragraph  (a) ,  (b) ,  or  (c)  of  this  Spe¬ 
cial  Provision  by  furnishing  the  contractor 
upon  request  a  written  notice  stating  that 
the  time  for  filing  has  been  extended. 

(h)  In  the  case  of  the  prime  contract 
only: 

The  Secretary  of  Transportation  or  his 
designee  shall  decide  any  dispute,  unless 
disposed  of  by  agreement,  concerning  a 
question  of  fact  arising  under  this  Special 
Provision.  Failure  to  agree  to  any  equitable 
adjustment  or  termination  for  convenience 
(or  the  equivalent  thereof)  claimed  by  the 
contractor  under  this  Special  Provision  con¬ 
stitutes  such  a  dispute. 

In  this  connection,  the  contractor  shall  be 
afforded  an  opportunity  to  be  heard  and  to 
offer  evidence  in  accordance  with  §  23.9  of 
Part  23.  If  the  claim  is  for  an  equitable  ad¬ 
justment  (except  under  paragraph  (f)  of 
this  Special  Provision),  pending  final  de¬ 
cision  the  contractor  shall  proceed  diligently 
with  the  performance  of  the  contract  and 
in  accordance  with  any  applicable  direction 
to  correct  EEO  deficiencies  as  provided  in 
paragraph  (a)  of  this  Special  Provision.  The 
decision  of  the  Secretary  or  his  designee  is 
final  and  conclusive  unless  determined  by  a 
court  of  competent  jurisdiction  to  have  been 
fraudulent,  or  capricious,  or  arbitrary,  or  so 
grossly  erroneous  as  necessarily  to  imply  bad 
faith,  or  not  supported  by  substantial  evi¬ 
dence.  This  paragraph  (h)  does  not  preclude 
consideration  of  law  questions  in  connection 
with  any  decision  called  for,  provided  that 
nothing  in  this  paragraph  shall  be  construed 
as  making  final  the  decision  of  any  adminis¬ 
trative  official,  representative,  or  board  on  a 
question  of  law. 

(i)  Except  in  the  case  of  the  prime  con¬ 
tract,  the  contractor  acknowledges  that  the 
Federal  Government  is  not  a  party  to  this 
contract  and  agrees  that  any  claim  under 
this  Special  Provision  may  be  asserted  only 
against  such  a  party. 

(j)  On  the  order  of  the  Contracting  Of¬ 
ficer  the  contractor  will  deliver,  or  order  de¬ 
livered  through  the  appropriate  contractual 
tiers,  to  a  subcontractor  hereunder  a  direc¬ 
tion  to  correct  EEO  deficiencies  or  a  notice  of 
termination  for  default  in  the  performance 
of  such  a  direction.  The  contractor  will  take 
this  action  only  on  the  order  of  the  Contract¬ 
ing  Officer. 

(k)  The  definitions  in  §  23.2  of  Part  23 
apply  to  this  Special  Provision  with  the  fol¬ 
lowing  additions  and  changes: 

“Authorized  Contracting  Officer”  means 
any  contracting  officer  for  any  agreement 
held  by  the  contractor  or  subcontractor  in 
question  which  contains  the  Corrective  Ac¬ 


tion  or  Recipient  Special  Provisions  pursuant 
to  Part  23. 

“Contracting  Officer”  means:  for  a  grant 
agreement  or  a  direct  contract,  the  person 
who  executed  the  grant  agreement  or  con¬ 
tract  on  behalf  of  the  Federal  Government, 
or  his  successor;  for  a  federally  assisted  con¬ 
tract,  the  person  who  executed  the  contract 
on  behalf  of  the  recipient,  or  the  recipient’s 
designee;  and  for  a  subcontract  under  a  di¬ 
rect  or  federally  assisted  contract,  the  per¬ 
son  who  awarded  the  subcontract,  or  his 
delegee. 

“Part  23”  means  Part  23  of  the  Regulations 
of  the  Office  of  the  Secretary  of  Transporta¬ 
tion,  issued  on  October  8,  1970  (35  F.R. 
16136;  49  CFR  Part  23). 

“Prime  contract”  means  the  contract  en¬ 
tered  into  by  the  Federal  Government. 

“Subcontractor”  means  any  person  who 
holds  a  subcontract  under  this  contract 
which  contains  the  Corrective  Action  Special 
Provision  pursuant  to  Part  23. 

(1)  The  contractor  will  assure  that  this 
Special  Provision  is  made  binding  upon  each 
person  to  whom  he  awards  a  nonexempt  sub¬ 
contract  for  construction  work  hereunder 
by  including  it  in  each  such  subcontract.  In 
so  doing,  the  contractor  may  supplement 
this  Special  Provision  with  such  additional 
terms  and  conditions  as  he  considers  appro¬ 
priate,  provided  that  they  are  consistent 
herewith. 

Appendix  III 

DEPARTMENT  OF  TRANSPORTATION  NOTICE  TO 
APPLICANTS  NONEXEMPT  GRANT  AGREEMENTS 

Applicants  are  hereby  notified  that  the  fol¬ 
lowing  Recipient  Special  Provision  will  be 
included  in  any  nonexempt  grant  agreement : 

RECIPIENT  SPECIAL  PROVISION 

Notwithstanding  any  other  provision  of 
this  agreement: 

(a)  Implementation  of  Part  23.  (1)  The 
recipient  will  not  award  any  nonexempt 
contract  without  compliance  with  §  23.3  (a) 
(2),  (3),  (5),  and  (6)  and  (b)  of  Part  23 
so  far  as  applicable,  and  without  notification 
from  the  Approving  Officer  or  his  authorized 
representative  that  the  prospective  contrac¬ 
tor  and  any  party  to  whom  that  contractor 
is  contractually  obligated  or  otherwise  com¬ 
mitted  to  award  a  nonexempt  subcontract 
are  each  responsible  from  an  equal  opportu¬ 
nity  standpoint.  If  the  Affirmative  Action 
Special  Provision  is  duly  changed  under 
§  23.3(c)  of  Part  23,  the  recipient  will 
incorporate  the  Special  Provision  as  changed, 
into  any  nonexempt  contract  as  the  Approv¬ 
ing  Officer  may  instruct. 

(2)  The  recipient  will  use  his  best  efforts 
to  assure  that  each  contractor  and  subcon¬ 
tractor  comply  with  the  equal  opportunity 
obligations  in  his  nonexempt  contract  and 
subcontract  and  will  otherwise  assist  and 
cooperate  actively  with  the  Federal  Govern¬ 
ment  in  achieving  equal  employment  oppor¬ 
tunity  goals.  The  recipient  will  take  the  fol¬ 
lowing  actions,  among  others  as  necessary  to 
accomplish  the  foregoing: 

(i)  If  the  recipient  finds,  or  a  contractor 
or  subcontractor  reports  to  him,  a  violation 
or  equal  opportunity  obligations  in  any  non¬ 
exempt  contract  or  subcontract,  the  recipient 
will  promptly  notify  the  Approving  Officer 
or  his  authorized  representative  thereof,  un¬ 
less  the  employer  concerned  takes  corrective 
action. 

(ii)  The  recipient  will  take  any  action 
which  the  Approving  Officer  may  direct  as 
a  means  of  enforcing  the  equal  opportunity 
obligations  in  a  nonexempt  contract  or  sub¬ 
contract.  That  action  may  include  terminat¬ 
ing  the  contract,  or  ordering  through  the  ap¬ 
propriate  contractual  tiers  that  the  subcon¬ 
tract  be  terminated,  in  whole  or  in  part  for 
noncompliance. 


(iii)  The  recipient  will  promptly  request 
from  a  contractor  or  subcontractor  any  re¬ 
port  or  information  which  the  Approving 
Officer  or  his  authorized  representative  may 
direct  and  will  promptly  transmit  to  the 
Approving  Officer  or  representative  any  re¬ 
port,  information,  or  other  submission  by  a 
contractor  or  subcontractor  pursuant  to  Part 
23.  In  addition,  the  recipient  will  promptly 
sutpnit  to  the  Approving  Officer  or  represent¬ 
ative  upon  request  any  information  which 
the  Federal  Government  may  require  in  su¬ 
pervising  compliance  with  equal  opportunity 
obligations  in  one  or  more  nonexempt  con¬ 
tracts  or  subcontracts. 

(b)  Corrective  action .*  (1)  The  recipient 
will  comply  with  any  notice  in  writing  ad¬ 
dressed  to  him  to  take  corrective  action  for 
violation  of  his  equal  opportunity  obliga¬ 
tions.  identified  as  a  direction  to  correct 
EEO  deficiencies  and  delivered  to  him  by  an 
Authorized  Contracting  Officer,  except  to  the 
extent  that  the  corrective  action  required  is 
not  within  the  general  scope  of  his  equal 
opportunity  obligations.  Failure  to  comply 
with  the  direction  within  10  days  from  receipt 
or  such  longer  period  as  may  be  provided 
therein  (except  to  the  extent  that  the  porrec- 
tive  action  required  is  not  within  the  general 
scope  of  the  recipient’s  equal  opportunity 
obligations)  is  grounds  for  the  termination 
of  this  agreement  in  whole  or  in  part  for 
default. 

Except  as  provided  herein,  no  order,  state¬ 
ment,  or  conduct  of  an  Authorized  Contract¬ 
ing  Officer  or  any  other  person  may  be  treated 
as  a  direction  to  correct  EEO  deficiencies  and 
entitle  the  recipient  to  an  equitable  adjust¬ 
ment  under  this  subparagraph  (1) . 

If  the  direction  specifies  any  change  in  the 
recipient’s  equal  opportunity  obligations  and 
that  change  causes  an  increase  in  the  re¬ 
cipient’s  cost  of,  or  the  time  required  for, 
performance  of  any  part  of  this  agreement 
(whether  changed  or  not  changed  by  the 
direction) ,  the  recipient  shall  be  entitled  to 
an  equitable  adjustment  and  the  agreement 
shall  be  modified  accordingly,  provided  that 
the  recipient  mails  to  or  files  with  the 
Approving  Officer,  within  30  days  after 
receipt  of  the  direction  and  before  final 
payment  hereunder,  a  written  notice  of  claim 
for  such  equitable  adjustment  in  accordance 
with  subparagraph  (5)  of  this  paragraph.  The 
Approving  Officer  may  at  any  time  before  final 
payment  under  this  agreement,  if  he  decides 
that  the  facts  justify  the  action,  extend  the 
time  for  filing  such  a  notice  of  claim  by  fur¬ 
nishing  the  recipient  upon  request  a  written 
notice  stating  that  the  time  for  filing  has 
been  extended. 

If  the  recipient  holds  more  than  one  agree¬ 
ment  containing  the  Corrective  Action  or 
Recipient  Special  Provisions  pursuant  to 
Part  23,  the  equitable  adjustment  under  this 


1  Federal  Procurement  Regulations  (FPR) 
§§  1-12.805-9  (a) -(b)  and  1-12.807-1  (a) -(c) 
do  not  govern  this  agreement.  However,  the 
recipient  may  enter  into  a  conciliation  agree¬ 
ment  with  an  authorized  representative  of 
the'Federal  Government  as  an  informal  reso¬ 
lution  of  violation  of  equal  opportunity  obli¬ 
gations.  In  that  case,  if  the  recipient  com¬ 
plies  with  that  agreement  within  the  time 
provided  for  therein  and  mails  to  or  files 
with  the  Department  Director  of  Civil  Rights, 
Department  of  Transportation,  Washington, 
D.C.,  a  request  for  a  hearing  within  10  days 
following  compliance,  he  is  entitled  to  a 
hearing  as  provided  in  FPR  §  1-12.807-3  to 
determine  whether  the  terms  of  the  agree¬ 
ment  are,  in  fact,  required  to  achieve  com¬ 
pliance  with  his  equal  opportunity  obliga¬ 
tions.  The  recipient’s  compliance  with  the 
agreement  does  not  constitute  the  basis  for 
any  equitable  adjustment  under  this  para¬ 
graph  (b). 
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subparagraph  (1)  shall  reflect  an  equitable 
allocation  of  the  total  adjustment  due  the 
recipient  on  acocunt  of  the  direction  to  cor¬ 
rect  EEO  deficiencies  In  question. 

Notwithstanding  any  other  provision  of 
this  subparagraph  (1).  a  direction  to  correct 
EEO  deficiencies  shall  be  considered  not  to 
specify  any  change  In  the  recipient’s  equal 
opportunity  obligations  If  he  holds  one  agree¬ 
ment  under  which  the  direction  does  not 
specify  a  change.  Furthermore,  the  recipient 
shall  not  be  entitled  to  an  equitable  adjust¬ 
ment  for  any  change  which  Is  required  by 
the  Civil  Rights  Act  of  1964,  the  National 
Labor  Relations  Act,  the  Railway  Labor  Act, 
or  any  other  applicable  law,  Federal,  State, 
or  local,  providing  relief  for  or  requiring 
affirmative  action  against  discrimination  In 
employment. 

Nothing  provided  In  this  paragraph  (b) 
excuses  the  recipient  from  proceeding  dili¬ 
gently  with  the  performance  of  the  agree¬ 
ment  and  in  accordance  with  any  applicable 
direction  to  correct  EEO  deficiencies  as  pro¬ 
vided  herein. 

(2)  Any  termination  for  default  in  the 
performance  of  a  direction  to  correct  EEO 
deficiencies  shall  be  effected  by  delivery  of  a 
notice  of  termination  to  the  recipient  by  the 
Approving  Officer.  The  notice  shall  Identify 
this  agreement  and  the  direction  to  correct 
EEO  deficiencies  In  question,  state  that  the 
termination  Is  for  default  In  the  performance 
of  that  direction,  and  specify  the  extent  to 
which  performance  under  this  agreement  Is 
terminated  and  the  time  at  which  that 
termination  becomes  effective. 

Any  clause  in  this  agreement  providing  for 
termination  for  default  In  the  performance 
of  the  agreement  shall  govern  the  rights  and 
obligations  of  the  parties  If  the  agreement  Is 
terminated  for  default  In  the  performance  of 
a  direction  to  correct  EEO  deficiencies  when 
the  recipient  was  subject  to  default  under 
this  paragraph  (b) . 

(3)  If,  after  notice  of  termination  for  de¬ 
fault  In  the  performance  of  a  direction  to 
correct  EEO  deficiencies,  it  Is  determined  for 
any  reason  that  the  recipient  was  not  subject 
to  default  under  this  paragraph  (b),  the 
rights  and  obligations  of  the  parties  shall.  If 
this  agreement  contains  a  clause  providing 
for  termination  for  convenience  pr  the 
equivalent  thereof,  be  the  same  as  If  the 
termination  had  been  effected  pursuant  to 
that  clause,  provided  that  the  recipient  mails 


to  or  files  with  the  Approving  Officer,  within 
30  days  after  receipt  of  the  notice  of  termi¬ 
nation  for  default,  a  written  notice  of  claim 
for  a  termination  for  convenience  (or  the 
equivalent  thereof)  In  accordance  with  sub- 
paragraph  (5)  of  this  paragraph. 

If,  after  notice  of  termination  for  default 
In  the  performance  of  a  direction  to  correct 
EEO  deficiencies,  It  Is  determined  for  any 
reason  that  the  recipient  was  not  subject  to 
default  under  this  paragraph  (b) ,  and  If  this 
agreement  does  not  contain  a  clause  provid¬ 
ing  for  termination  for  convenience  or  the 
equivalent  thereof,  the  recipient  shall  be 
entitled  to  an  equitable  adjustment  to  com¬ 
pensate  for  the  termination  and  the  agree¬ 
ment  shall  be  modified  accordingly,  provided 
that  the  recipient  mails  to  or  files  with  the 
Approving  Officer,  within  30  days  after  re¬ 
ceipt  of  the  notice  of  termination  for  default, 
a  written  notice  of  claim  for  such  equitable 
adjustment  In  accordance  with  subparagraph 
(5)  of  this  paragraph. 

(4)  If  this  agreement  provides  for  a  shar¬ 
ing  of  costs  between  the  Federal  Government 
and  the  recipient,  any  equitable  adjustment 
under  this  paragraph  (b)  shall  reflect  that 
proportion  of  the  increased  costs  equitably 
allocable  to  this  agreement  as  the  Govern¬ 
ment’s  share  of  the  costs  is  to  bear  to  the 
total  costs. 

(5)  Any  notice  of  claim  mailed  or  filed  un¬ 
der  this  paragraph  (b)  shall  be  signed  by 
the  recipient,  shall  identify  the  agreement 
and  direction  to  correct  EEO  deficiencies  or 
notice  of  termination  Involved,  and  shall 
state  that  the  recipient  is  filing  a  claim  on 
account  of  that  direction  or  notice.  The  no¬ 
tice  of  claim  should  be  In  triplicate,  should 
set  forth  the  general  nature,  basis,  and  mone¬ 
tary  extent  of  the  claim,  and  should  request 
a  hearing  before  the  Secretary  of  Transpor¬ 
tation  or  his  designee  In  regard  thereto. 

(6)  The  Secretary  of  Transportation  or  his 
designee  shall  decide  any  dispute,  unless 
disposed  of  by  agreement,  concerning  a  ques¬ 
tion  of  fact  arising  under  this  paragraph  (b) . 
Failure  to  agree  to  any  equitable  adjustment 
or  termination  for  convenience  (or  the 
equivalent  thereof)  claimed  by  the  recipient 
under  this  paragraph  (b)  constitutes  such 
a  dispute. 

In  this  connection,  the  recipient  shall  be 
afforded  an  opportunity  to  be  heard  and  to 
offer  evidence  In  accordance  with  $  23.9  of 


Part  23.  If  the  claim  Is  for  an  equitable  ad¬ 
justment  under  subparagraph  (1)  of  this 
paragraph,  pending  final  decision  the  re¬ 
cipient  shall  proceed  diligently  with  the 
performance  of  the  agreement  and  in  ac¬ 
cordance  with  the  direction  to  correct  EEO 
deficiencies  as  provided  therein.  The  de¬ 
cision  of  the  Secretary  or  his  designee  Is  final 
and  conclusive  unless  determined  by  a  court 
of  competent  Jurisdiction  to  have  been  fraud¬ 
ulent,  or  capricious,  or  arbitrary,  or  so 
grossly  erroneous  as  necessarily  to  imply  bad 
faith,  or  not  supported  by  substantial  evi¬ 
dence.  This  subparagraph  (6)  does  not  pre¬ 
clude  consideration  of  law  questions  in  con¬ 
nection  with  any  decision  called  for,  provided 
that  nothing  In  this  clause  shall  be  con¬ 
strued  as  making  final  the  decision  of  any 
administrative  official,  representative,  or 
board  on  a  question  of  law. 

(c)  Definitions.  The  definitions  in  §  23.2 
of  Part  23  apply  to  this  Special  Provision  with 
the  following  additions  and  changes: 

“Approving  Officer’’  means  the  person 
signing  this  agreement  on  behalf  of  the 
Federal  Government,  or  his  successor. 

“Authorized  Contracting  Officer’’  means 
any  contracting  officer  for  any  agreement 
held  by  the  recipient  which  contains  the 
Corrective  Action  or  Recipient  Special  Pro¬ 
visions  pursuant  to  Part  23. 

“Contracting  Officer’’  means:  for  a  grant 
agreement  or  a  direct  contract,  the  person 
who  executed  the  grant  agreement  or  con¬ 
tract  on  behalf  of  the  Federal  Government, 
or  his  successor;  for  a  federally  assisted  con¬ 
tract,  the  person  who  executed  the  contract 
on  behalf  of  the  recipient,  or  the  recipient’s 
designee;  and  for  a  subcontract  under  a  di¬ 
rect  or  federally  assisted  contract,  the  person 
who  awarded  the  subcontract,  or  his  delegee. 

“Part  23”  means  Part  23  of  the  Regula¬ 
tions  of  the  Office  of  the  Secretary  of  Trans¬ 
portation,  issued  on  October  8,  1970  (35  F.R. 
16136;  49  CFR  Part  23 ) . 

For  the  purposes  of  paragraph  (a)  of  this 
Special  Provision,  "contract”  and  “subcon¬ 
tract”  mean  a  federally  assisted  contract 
under  this  grant  agreement  and  a  subcon¬ 
tract  thereunder  respectively.  “Contractor” 
and  “subcontractor”  mean  a  person  who 
holds  or  has  held  such  a  contract  or  subcon¬ 
tract  respectively. 

[F.R.  Doc.  70-13823;  Filed,  Oct.  13,  1970; 
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